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ouse  Bill  200,  "Privacy  of  Employee  Personnel 
Records,"  ratified  by  the  North  Carolina  General  Assem- 
bly on  July  7,  1987,  made  important  changes  in  the  law 
governing  release  of  information  about  school  employees.' 
This  article  provides  an  overview  of  the  new  legislation 
and  identifies  some  potential  problems  a  school  system  may 
encounter  as  it  implements  the  requirements  of  the  act. 

Background  of  Personnel 
Records  Acts 

To  understand  fully  the  new  law  governing  release  of 
information  from  school  personnel  records,  a  bit  of  legis- 
lative history  is  in  order.  In  1935  North  Carolina  led  the 
nation  in  enacting  the  first  legislation  concerning  the  release 
of  information  from  public  records.  This  legislation,  codi- 
fied at  Chapter  132,  "Public  Records,"  provided  that  all 
data  maintained  by  the  state  or  its  political  subdivisions 
were  subject  to  inspection  by  any  person  at  reasonable 
times.^  The  term  public  records  was  defined  broadly  un- 
der G.S.  132-1  as  "all  documents  .  .  .  made  or  received 
pursuant  to  law  or  ordinance  in  connection  with  the  trans- 
action of  public  business,"  with  the  sole  exemption  provided 
at  G.S.  132-1.1,  which  protected  from  disclosure  any  con- 


fidential communication  by  legal  counsel  to  a  public  agen- 
cy.^ Thus  the  General  Assembly  evinced  a  public  policy 
of  broad  disclosure  under  G.S.  132. 

In  the  early  1970s,  however,  public  concern  over  the 
government's  maintenance  and  use  of  information  about 
citizens  led  to  a  number  of  legislative  enactments.  At  the 
national  level,  Congress  (led  by  Senator  Sam  J.  Ervin,  Jr. 
of  North  Carolina)  passed  the  Privacy  Act  of  1974.'*  This 
act  governed  access  to  records  maintained  by  the  federal 
government,  essentially  requiring  the  government  to  allow 
an  individual,  upon  request,  to  review  any  record  concern- 
ing that  individual  that  was  not  specifically  exempted.  The 
Privacy  Act  of  1974  reflected  the  view  that  the  public's  right 
to  know  outweighed  the  government's  interest  in  secrecy, 
except  where  warranted  by  legitimate  governmental 
requirements. 

At  the  state  level,  in  1975  the  General  Assembly  passed 
three  personnel  records  acts  governing  the  release  of  data 
from  the  files  of  state  employees,'  county  employees,*  and 
municipal  employees.^  Each  of  these  acts  declared  that  the 
personnel  files  were  not  subject  to  inspection  under  G.S. 
132-6  and  that  all  matters  not  specifically  listed  as  "open 
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1 .  The  act  is  codified  at  North  Carolina  General  Statutes  §§  115C-319  through 
-321.  Hereafter  the  statutes  will  be  cited  as  G.S. 

2.  G.S.  132-6, 


3.  In  Advance  Publications,  Inc.  v.  City  of  Elizabeth  City,  53  N.C.  App. 
504.  281  S.E.2d  69  (1981).  the  court  interpreted  the  existence  of  a  single  ex- 
press exemption  in  the  statute  to  the  definition  of  a  public  record  as  an  indica- 
tion of  legislative  intent  that  no  judicial  exemptions  be  created. 

4.  PL.  93-579.  5  U.S.C.  §  552a. 

5.  G.S.  126-22  through  -29. 

6.  G.S.  153A-98. 

7.  G.S.  160A-168. 
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to  inspection"  were  confidentiaL  Thus,  unlike  the  1935 
act  that  classified  all  data  except  attorney-client  commu- 
nication as  a  public  record,  the  1975  acts  took  a  much  nar- 
rower approach  in  defining  the  scope  of  disclosable  data. 

Nevertheless,  North  Carolina's  statutes  contain  two  ex- 
ceptions to  the  rule  that  all  matters  not  specifically  listed 
as  open  to  inspection  are  confidential.  The  first  of  these 
is  found  in  the  records  acts  themselves,  which  provide  that 
personnel  information  otherwise  confidential  may  be  dis- 
closed by  a  department  head  if  "the  release  of  such  infor- 
mation ...  is  essential  to  maintaining  the  integrity  of  such 
department  or  to  maintaining  the  level  or  quality  of  ser- 
vices provided  by  such  department."*  The  second  excep- 
tion is  found  in  the  open  meetings  law,'  which  provides 
that  the  terms  of  any  settlement  of  a  "pending  or  potential 
judicial  action  or  administrative  proceeding"  in  which  a 
public  body  is  a  party  or  has  a  substantial  interest  shall 
be  disclosed.'" 

Thus  the  act  governing  release  of  information  from 
school  personnel  files  was  passed  against  a  background 
of  more  than  fifty  years  of  legislative  history  governing 
access  to  public  records.  The  act  parallels  the  records  acts 
governing  state  and  local  government  entities  in  many 
respects,  and  we  can  draw  on  their  experience  in  applying 
those  acts  to  interpret  this  new  legislation. 

The  1987  School  Personnel 
Records  Act 

Similar  to  the  other  personnel  records  acts  passed  by 
the  General  Assembly,  the  school  personnel  records  act 
provides  that  the  personnel  files  of  school  employees  are 
not  subject  to  inspection  and  examination  under  G.S. 
132-6."  Recall  that  G.S.  132-6  requires  one  having  custo- 
dy of  public  records  to  permit  any  person  to  inspect  and 
examine  those  records  at  reasonable  times.  As  set  forth 


8.  G.S.  126-24  (state  employees);  G.S.  153A-98(c)(7)  (county  employees); 
and  G.S.  16QA-168(c)(7)  (municipal  employees). 

9.  G.S.  143,  Article  33C,  "Meetings  of  Public  Bodies." 

10.  G.S.  143-318.11(a)(4).  Disclosure  is  required  even  where  the  parties  to 
the  judicial  action  agree  to  keep  the  terms  of  the  settlement  confidential.  News 
&  Observer  Publishing  Co.  v.  Wake  County  Hospital  System,  55  N.C.  App. 
1,  12-D,  284  S.E.2d  542,  549  (1981),  petition  for  discretionary  review  denied. 
305  N.C.  302,  291  S.E.2d  151  (1982).  See  also  Register  Div.  of  Freedom 
Newspapers  v.  County  of  Orange,  158  Cal.App3d  893,  901,  205  Cal.  Rptr.  92, 
96-97  (1984);  Daily  Gazette  Co.  v.  Withrow,  350  S.E.2d  738,  743  (W.Va.  1986); 
Dutton  V.  Guste,  395  So.  2d  683,  684-85  (U.  1981);  Miami  Herald  Publishing 
Co.  V.  CoUazo,  329  So.  2d  333  (Fla.  Dist.  Ct.  App.),  cert,  denied,  342  So. 
2d  1100  (Fla.  1976). 

11.  G.S.  115C-319. 


below,  the  rules  governing  release  of  data  from  school  em-  / 
ployee  personnel  files  are  more  restrictive. 

The  act  governs  the  release  of  informaUon  by  a  local 
board  of  education  from  the  personnel  files  of  three  groups: 
current  employees,  former  employees,  and  applicants  for 
employment.'^  As  is  the  case  with  the  1975  North  Caro- 
lina records  acts,  the  term  personnel  file  is  defined  very 
broadly:  "any  information  gathered  by  the  local  board  of 
education  .  .  .  which  relates  to  the  individual's  applica- 
tion, selection  or  nonselection,  promotion,  demotion,  trans- 
fer, leave,  salary,  suspension,  performance  evaluation, 
disciplinary  action,  or  termination  of  employment  wher- 
ever located  or  in  whatever  form"  (emphasis  added).''  It 
thus  makes  no  difference  whether  the  information  main- 
tained on  a  school  employee  is  kept  in  the  persoimel  office 
of  the  board  or  elsewhere  or  whether  it  is  maintained  in 
a  file  folder  or  on  computer  tape;  the  release  of  the  infor- 
mation is  governed  by  the  act.  Note,  however,  that  the  broad 
definition  of  a  personnel  file  does  not  include,  or  prevent 
a  superintendent  or  principal  ft-om  keeping,  personal  notes 
on  employee  conduct,  which  may  later  serve  as  "memory 
joggers"  in  determining  whether  to  take  disciplinary  action. 

To  determine  whether  a  given  type  of  information  in 
the  school  employee's  personnel  file  is  open  or  confiden- 
tial, one  must  first  determine  the  status  of  the  person  re-     [^ 
questing  the  information.  The  information  that  may  be 
released  to  each  requestor  is  set  forth  below. 

The  General  Public.  G.S.  115C-320  lists  six  items  in 
a  school  employee's  personnel  file  that  must  be  disclosed 
to  the  public.  These  are: 

1)  The  employee's  name; 

2)  The  employee's  age; 

3)  The  date  of  the  employee's  original  employment 
or  appointment; 

4)  The  date  and  amount  of  the  most  recent  increase 
or  decrease  in  the  employee's  salary  (but  not  the 
date  and  amount  of  any  previous  salary  change); 

5)  The  date  of  the  employee's  most  recent  promotion, 
demotion,  transfer,  suspension,  separation,  or  other 
change  in  position  classification  (again,  however, 
the  date  of  any  previous  change  in  position  or  dis- 
ciplinary action  is  confidential);  and 

6)  The  office  or  station  to  which  the  employee  is  cur- 
rently assigned. 

Employees.  The  school  system  employee  has  the  right 
to  have  access  to  any  information  contained  in  his  or  her 


12.  G.S.  U5C-319. 

13.  G.S.  115C-319. 
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"V  personnel  file  "in  its  entirety,"  except  letters  of  reference 
^  solicited  by  the  school  board  before  the  employee  was 
hired.'*  The  parallel  provisions  of  the  other  personnel 
records  acts  also  exempt  from  disclosure  to  those  employees 
information  concerning  medical  disabilities  that  a  prudent 
physician  would  not  disclose  to  a  patient.  Why  the  Gener- 
al Assembly  chose  not  to  include  this  confidential  medi- 
cal data  exception  for  school  personnel  is  unclear,  but  the 
result  is  that  school  employees  have  greater  rights  of  ac- 
cess to  their  personnel  files  than  do  their  state  and  local 
government  counterparts. 

One  problem  a  school  administrator  may  encounter 
in  administering  the  new  act  is  reconciling  the  employee 
right  to  examine  information  in  a  personnel  file  "in  its  en- 
tirety" with  G.S.  115C-325(b),  which  provides  that  any  in- 
formation obtained  about  a  teacher  before  the  board  hires 
the  employee  "may  be  kept  in  a  file  separate  from  a  per- 
sonnel file  and  need  not  be  made  available  to  him."  Thus, 
under  one  section  of  the  statutes,  employees  are  entitled 
to  all  information  solicited  prior  to  their  employment  ex- 
cept reference  letters;  under  another  section,  if  the  em- 
ployee is  a  teacher  [as  defined  in  G.S.  115C-325(a)(6)], 
he  or  she  may  be  denied  access  to  any  preemployment 
information. 
I  Two  questions  arise  in  attempting  to  reconcile  these 

seemingly  contradictory  provisions.  First,  may  a  school 
board  avoid  disclosing  preemployment  personnel  informa- 
tion to  a  teacher  simply  by  keeping  the  information  in  a 
separate  file?  If  so,  the  definition  of  a  personnel  file  as  in- 
cluding personnel  data  "wherever  located  or  in  whatever 
form"  is  not  as  broad  as  it  first  appears.  Second,  even  if 
the  separate  file  meets  the  definition  of  a  personnel  file, 
may  an  employer  lawfully  refuse  to  disclose  the  contents 
of  this  separate  file,  citing  the  provision  that  such  data  "need 
not  be  made  available,"  despite  the  employee's  right  (with 
one  exception  noted  above)  to  examine  the  personnel  file 
"in  its  entirety"?  Again,  if  so,  the  right  of  access  is  limited. 
Note  that  this  conflict  only  arises  with  respect  to  teachers; 
all  other  school  personnel,  such  as  cafeteria  workers,  jan- 
itors, secretaries,  and  bus  drivers,  have  the  right  to  be  shown 
ail  information  obtained  about  them  before  hiring,  except 
reference  letters.  Whether  the  General  Assembly  intend- 
ed this  anomalous  result  is  unclear;  school  boards  may 
avoid  the  dilemma  by  simply  keeping  all  personnel  records, 
including  preemployment  data,  in  the  same  file  and  dis- 


closing to  all  employees  all  records  except  letters  of  refer- 
ence solicited  prior  to  employment. 

Related  to  the  enactment  of  the  school  personnel 
records  act  is  another  change  by  the  General  Assembly  con- 
cerning teacher  personnel  files.  G.S.  115C-325(b)  was 
amended  in  the  1987  session  both  to  limit  the  information 
which  may  be  placed  in  a  teacher's  file  and  to  provide  a 
means  by  which  objectionable  material  may  be  removed. 
Specifically  G.S.  115C-325(b)  requires  the  superintendent 
of  each  school  system  to  maintain  a  personnel  file  for  each 
teacher  "that  contains  any  complaint,  commendation,  or 
suggestion  for  correction  or  improvement  about  the 
teacher's pro/fe55/ona/ conduct"  (emphasis  added).  Previ- 
ously the  law  had  permitted  any  comments  about  the 
teacher's  conduct  to  be  placed  in  the  personnel  file;  now 
only  comments  concerning  professional  conduct  are  allow- 
able. The  amendments  also  provide  that  the  teacher  may 
petition  the  local  board  to  remove  "invalid,  irrelevant,  or 
outdated"  information  from  his  or  her  file.  If  the  school 
board  agrees  with  the  teacher,  it  may  order  the  superin- 
tendent to  remove  the  offending  information. 

Another  problem  may  arise  in  interpreting  this  provi- 
sion, however,  because  no  definition  of  outdated  informa- 
tion is  provided.  Guidance  may  be  gleaned  from  G.S. 
115C-325(e)(4),  which  provides  that  a  teacher  may  not  be 
dismissed  for  conduct  that  occurred  more  than  three  years 
before  the  date  that  notice  of  removal  is  given  to  the  teacher. 
Thus  it  can  be  argued  that  outdated  information  under  G.S. 
115C-325(b)  is  defined  as  data  over  three  years  old.  Such 
an  interpretation  is  not  free  from  doubt,  though,  for  the 
courts  have  allowed  boards  to  consider  events  that  occurred 
more  than  three  years  before  a  teacher  was  removed  as 
"background."" 

Applicants,  former  employees,  or  their  agents.  An 
applicant  for  employment,  a  former  employee,  or  an  agent 
of  either  may  examine  a  personnel  file  "at  all  reasonable 
times  in  its  entirety,  except  for  letters  of  reference  solic- 
ited prior  to  employment."'* 

School  system  ofTicials.  The  broadest  right  of  access 
is  afforded  to  school  system  officials.  The  school  superin- 
tendent and  other  supervisory  personnel  may  examine  "all 
information  contained  in  a  personnel  file.""  Similarly 
members  of  the  local  board  of  education  and  the  board's 


14.  G.S.  II5C-321(1).  This  provision  parallels  those  found  at  G.S. 
16QA-168(c)(l)  (municipal  employees).  G.S.  153A-98(c)(l)  (county  employees), 
and  G.S.  126-24(1)  (state  employees). 


15.  Baxter  v.  Poe,  42  N.C.  404,  410,  257  S.E.2d  71.  75,  cert,  denied.  298 
N.C.  293,  259  S.E.2d  298  (1979);  Gregory  v.  Durham  County  Bd.  of  Educ, 
591  F.  Supp.  145,  152  n.  3  (M.D.N.C.  1984). 

16.  G.S.  115C-321(1). 
17  G.S.  115C-321(2). 
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attorney  have  the  right  to  examine  any  personnel  file  in 
its  entirety.'^  Although  the  act  does  not  expressly  provide 
that  the  supervisor  seeking  information  from  a  given  per- 
sonnel file  must  have  some  organizational  relationship  to 
the  employee  in  question  (for  example,  a  principal  who 
supervises  a  teacher  in  his  school),  such  an  inference  is 
perhaps  warranted  by  the  legislature's  overall  approach  in 
the  act,  which  seeks  to  limit  access  to  confidential  data 
to  those  with  a  need  to  know.  Also  the  parallel  provisions 
in  the  1975  records  acts  provide  that  officials  may  inspect 
personnel  files  when  "necessary  and  essential  to  the  pur- 
suance of  a  proper  function"  or  if  the  official  is  the  em- 
ployee's supervisor." 

Party  with  court  order.  Finally,  a  party  to  a  judicial 
or  administrative  proceeding  involving  an  employee  may, 
upon  obtaining  a  subpoena  or  proper  court  order,  inspect 
and  examine  a  particular  portion  of  the  employee's  per- 
sonnel file  that  otherwise  would  be  confidential. 

Exception  to  Confidentiality 
Requirements 

As  is  the  case  with  the  other  North  Carolina  person- 
nel records  acts,  an  exception  to  the  requirement  that  the 
employer  maintain  confidentiality  is  set  forth  in  the  school 
personnel  act.  G.S.  115C-321  provides  that  the  school  su- 
perintendent or  the  local  board  of  education  may  "inform 
any  person  or  corporation  of  any  promotion,  demotion, 
suspension,  reinstatement,  transfer,  separation,  dismissal, 
employment  or  nonemplqyment  of  any  applicant,  employee, 
or  former  employee  .  .  .  and  the  reasons  therefor  and  may 
allow  the  personnel  file  of  the  person  or  any  portion  to 
be  inspected  or  examined.  .  .  ."  To  illustrate,  if  a  former 
teacher  falsely  tells  a  reporter  that  he  was  dismissed  for 
exposing  corruption  by  the  local  board,  G.S.  115C-321 
would  permit  the  board  to  correct  the  record  by  inform- 
ing the  newspaper  of  the  actual  basis  for  the  teacher's  dis- 
missal. But  if  the  superintendent  wants  to  disclose  the 
circumstances  of  the  employee's  dismissal,  he  or  she  must 
first  propose  disclosure  to  the  local  board,  which  must  de- 
termine whether  release  of  the  information  in  this  case  is 
"essential  to  maintaining  the  integrity  of  the  board  or  to 
maintaining  the  level  or  quality  of  services  provided  by 
the  board."  Assuming  the  board  agrees  that  disclosure  is 
warranted,  the  superintendent  then  must  prepare  a  memo- 


randum stating  the  circumstances  that  require  disclosure/ 
and  specifying  the  information  to  be  disclosed.  The 
memorandum  itself  then  becomes  a  public  record  and  is 
maintained  in  the  superintendent's  files.  Only  after  this 
process  is  completed  may  the  superintendent  discuss  the 
reasons  for  the  employee's  dismissal  with  the  newspaper 
reporter. 

Interestingly  the  personnel  records  acts  governing 
municipal  and  county  employees  provide  that  employees 
may  sign  a  written  release  permitting  the  city  or  county 
to  give  information  about  the  employee  to  prospective  em- 
ployers or  others.^"  Although  no  similar  provision  is  in- 
cluded in  the  school  personnel  records  act,  a  school  system 
could  nonetheless  execute  a  release  agreement  with  an  em- 
ployee to  accomplish  the  same  purpose.  Were  such  a  release 
in  place  in  the  above  example,  the  superintendent  could 
disclose  the  circumstances  of  the  dismissal  to  any  party 
authorized  by  the  release  without  making  a  written  deter- 
mination that  disclosure  of  the  information  was  essential. 

In  releasing  derogatory  information  about  employees 
or  former  employees,  a  school  system  must  be  aware  of 
the  risk  of  possible  defamation  claims.  The  North  Caro- 
lina Supreme  Court  has  held  that  an  employer  has  a  quali- 
fied privilege  to  communicate  opinions  about  a  former 
employee's  conduct  and  character  to  a  prospective  employer  (^[ 
if  the  employer's  statements  are  made  (1)  in  good  feith, 
(2)  on  a  subject  that  the  speaker  has  a  valid  interest  to  up- 
hold, and  (3)  to  persons  having  a  corresponding  interest, 
right,  or  duty.^'  If  a  school  official  exceeds  the  scope  of 
the  qualified  privilege,  for  example,  by  disclosing  allega- 
tions of  misconduct  by  a  former  employee  to  her  fellow 
workers,  a  defamation  claim  by  the  former  employee  may 
succeed  .^^ 

Further,  the  school  system  must  be  aware  of  claims 
that  an  employee's  "liberty  interest"  under  the  Fourteenth 
Amendment  has  been  damaged.  The  United  States  Supreme 
Court  has  held  that  if  a  public  employer  dismisses  an  em- 
ployee for  reasons  "that  might  seriously  damage  his  stand- 
ing and  associations  in  his  community"  or  that  might 
stigmatize  the  employee  and  impair  "his  freedom  to  take 
advantage  of  other  employment  opportunities,"  then  the 
employee  is  entitled  to  notice  and  an  opportunity  for  a  hear- 
ing to  clear  his  or  her  name.^^  For  the  liberty  interest  to 
be  impaired,  the  stigmatizing  charges  must  be  made  "pub- 


is. G.S.  115C-321(3). 

19.  G.S.  126-24  (state  employees);  G.S.  153A-98(c)(3)  (county  employees); 
G.S.  160A-168(c)(3)  (municipal  employees). 


20.  16CA-I68(c)(6)  (municipal  employees);  153A-98(c)(6)  (county  employees). 

21.  Stewart  v.  Check  Corp.,  279  N.C.  278,  182  S.E.2d  410  (1971). 

22.  Presnell  v.  Pell,  298  N.C.  715,  720,  260  S.E.2d  611,  614  (1979).  I 

23.  Board  of  Regents  v.  Roth,  408  U.S.  564,  573  (1972). 
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^ic"  by  the  public  employer?'*  Recently,  however,  the  courts 
have  held  that  if  the  stigmatizing  charges  placed  in  a  dis- 
missed employee's  personnel  file  are  likely  to  be  disclosed 
to  prospective  employers,  even  though  they  are  not  made 
"public"  by  the  employer,  the  employee's  liberty  interest 
is  impUcated,  and  the  school  system  must  give  the  employee 
a  hearing.^' 


24.  Bishop  V.  Wood.  426  U.S.  341,  348-^9  (1976). 

25.  Brandt  v.  Board  of  Co-Op.  Educational  Services,  820  F.2d  41,  45  (2d 
Cir  1987);  Hogue  v.  Clinton,  791  F.2d  U18,  1322  n.7  (8th  Cir),  cert,  denied. 
107  S.  Cl.  648  (1986);  Bailey  v.  Kirk,  777  F.2d  567,  580  n.l8  (10th  Cir.  1985); 
Doe  V.  United  States  Dep't  of  Justice,  753  F2d  1092,  U3  n.24  (D.C.  Cir.  1985); 
Burris  v.  Willis  Indep.  School  Dist..  Inc.,  70  F2d  1087,  1092  (5th  Cir.  1983). 


Conclusion 

The  new  school  personnel  records  act,  along  with  the 
recent  amendments  to  G.S.  115C-325  governing  employ- 
ment of  public  school  teachers,  requires  school  systems 
to  ensure  that  school  employees  and  others  have  access  to 
personnel  records  while,  at  the  same  time,  ensuring  em- 
ployee privacy.  Although  the  new  legislation  poses  some 
unanswered  questions  and  challenges  to  the  school  system, 
the  experience  gained  under  the  parallel  acts  governing 
North  Carolina  state  and  local  government  should  be  of 
assistance  as  schools  implement  the  new  legislation.  B 


A  new  guide 
and  problem- 
solver  for 
school  officials 
and  attorneys 


Orders  and  inquiries  should 
be  sent  to  the  PUBLICATIONS 
OFFICE.  INSTITUTE  OF 
GOVERNMENT  CB#  .1.1.^0 
KNAPP  BUILDING,  UNC  AT 
CHAPEL  HILL.  CHAPEL 
HILL.  N.C.  27599-3330. 
Please  include  a  check  or  pur- 
chase order  for  the  amount  of 
the  order  plus  5  percent  sales 
tax.  For  more  information,  call 
the  Publications  Office,  (919) 
966^119. 


Education  Law 
in  North  Carolina 

Robert  E.  Phay,  Editor 

The  Institute  of  Government  is  pleased  to  announce  the  first  twenty 
chapters  of  its  two-volume,  loose-leaf  reference  work  on  state  and  federal 
law  as  it  affects  primary  and  secondary  education  in  North  Carolina.  Written 
as  a  practical  guide  to  complex  legal  issues  by  experts  in  the  field  of  school 
law,  this  book  will  soon  become  indispensable  to  both  the  school  adminis- 
trator and  the  board  attorney.  The  first  twenty  chapters  focus  on  such  pressing 
matters  as  transportation  law,  religion  in  the  schools,  working  with  the  police, 
budgeting  and  fiscal  control,  and  recruitment  and  selection  of  teachers. 
Fuuire  chapters  will  cover  such  subjects  as  discipline  of  students,  teacher 
tenure  regulations,  special  education,  liability  of  school  boards,  and  text- 
books and  curriculum. 

New  chapters  (sixteen  are  planned)  and  updating  material  will  be  is- 
sued when  ready.  The  updating  material  will  reflect  changes  in  the  law 
and  contain  additional  information  plus  a  replacement  cumulative  index 
and  replacement  tables  of  contents,  statutes  cited,  and  cases  cited.  These 
updates  will  keep  the  reader  abreast  of  school  law  as  it  continually  evolves. 

Education  Law  in  North  Carolina  will  be  an  essenfial  tool  for  educa- 
tion administrators  and  their  legal  counsel.  The  cost  is  $125.00  for  the  first 
twenty  chapters.  The  new  chapters  and  updating  material  are  available  for 
a  subscription  fee  of  $25.00  for  one  year,  $45.00  for  two  years,  and  $65.00 
for  three  years. 


Disciplining  Students  for 
Out-of-School  Misconduct 


by  Ann  Majestic 


J.  here  was  a  time  when  school  officials  virtually  had 
free  rein  in  disciplining  students.  It  was  generally  assumed 
that  school  authorities  acted  in  the  place  of  parents  while 
students  were  within  the  school's  control.  More  recently, 
however,  the  in  loco  parentis  doctrine  has  been  eroded  as 
the  courts  have  increasingly  recognized  the  individual  rights 
of  students.  This  relative  shift  in  the  locus  of  power  has 
left  many  principals  uncertain  about  legal  limits  on  their 
authority  to  discipline  students.  One  question  that  re- 
peatedly arises  is  whether  a  student  can  be  disciplined  for 
conduct  that  takes  place  out  of  school.  The  general  an- 
swer to  this  question  is  yes— the  school's  authority  to  dis- 
cipline its  students  reaches  beyond  the  school  grounds 
within  certain  limits.  This  article  will  discuss  the  legal  prin- 
ciples that  generally  define  those  limits  and  will  examine 
cases  that  have  addressed  this  issue. 

General  Rule 

In  general,  in  order  to  justify  disciplining  a  student 
for  behavior  away  from  school,  school  authorities  must  be 
able  to  show  that  the  student's  actions  have  a  direct  and 
immediate  effect  either  on  school  discipline  or  on  the  gener- 
al safety  and  welfare  of  students  and  staff.  Furthermore 
the  school  must  be  able  to  show  that  the  discipline  is 
reasonably  related  to  the  school's  purpose. 


Defining  Out  of  School 

Even  before  considering  how  this  rule  has  been  ap- 
plied in  specific  cases,  it  is  important  to  define  the  term 
out  of  school.  Case  law  makes  it  clear  that  the  term  is  not 
to  be  taken  literally.  The  fact  that  a  student  is  off  school 
grounds  does  not  by  itself  necessarily  mean  that  he  wiU 
be  considered  to  be  out  of  school.  For  example,  there  is 
little  doubt  that  while  a  student  is  on  a  field  trip  or  travel- 
ing on  the  school  bus  to  an  athletic  event,  he  is  "in  school" 
and  subject  to  the  ftiU  force  of  school  disciplinary  rules. 

Accordingly,  a  Kentucky  appellate  court  considered 
the  expulsion  of  several  students  for  drinking  alcohol  on 
an  off-campus  band  trip  under  a  school  rule  that  main- 
tained: "Suspension  shall  be  mandatory  on  the  first  offense 
for  the  use  or  possession  of,  or  trafficking  in  drugs  or  al- 
coholic beverages  on  school  property,  in  transit  to  or  from 
school,  or  at  school  functions,  whether  on  or  off  school 
property."' 

The  court  did  not  dispute  that  smdents  on  the  band 
trip  were  properly  considered  to  be  in  school,  but  it  held 
that  the  school  board  had  not  been  reasonable  in  exercis- 
ing its  authority,  because  it  did  not  consider  such  factors 
as  the  students'  previous  conduct  and  academic  standing, 
the  probability  of  a  recurring  violation,  and  the  possibili- 
ty of  alternative  disciplinary  action.^ 


The  author  is  an  attorney  with  the  Raleigh  firm  of  Tharrington,  Smith  & 
Hargrove. 


1.  Clark  County  Bd.  of  Educ.  v.  Jones,  625  S.W.2d  586  (Ky  App.  1981). 

2.  Contra,  Forest  v.  School  City  of  Hobart.  498  N.E.2d  14  (1986)  (court 
expressly  rejects  reasoning  in  Clark  County  Bd.  of  Educ.  v.  Jones,  498  N.E.2d 


#  Applying  a  similar  rule,  a  Pennsylvania  court  upheld 
the  expulsion  of  two  students  found  smoking  marijuana 
on  the  school  bus  as  they  rode  home  from  school?  The 
authority  for  their  expulsions  came  directly  from  state  stat- 
ute, which  empowered  school  officials  to  exercise  their 
authority  "during  the  time  required  in  going  to  and  from 
their  [the  students']  homes."'' 

It  is  interesting  to  note  that,  on  the  basis  of  the  expul- 
sion rules  applied  in  both  the  Kentucky  and  Pennsylvania 
cases,  a  student  could  be  disciplined  not  only  for  improper 
behavior  that  occurred  on  a  school  bus  or  while  engaged 
in  a  school  activity  but  also  for  misconduct  while  "in  transit 
to  or  from  school'— which  might  mean  while  walking  to 
school  or  while  in  a  private  carpool.  It  seems  attenuated 
to  argue  that  a  student  is  in  school  for  the  total  time  it  takes 
him  to  get  to  and  from  school  each  day,  even  when  he  is 
not  using  school  transportation  and  is  not  under  the  school's 
direct  supervision.  In  such  cases  it  seems  likely  that  a  court 
would  consider  a  student  out  of  school  and  would  require 
a  showing  of  "direct  and  immediate  effect"  on  school  oper- 
ations before  it  would  make  such  a  blanket  application  of 
the  school  rules. 

A  novel  definition  of  in  school  arose  in  a  1979  Texas 
case.'  In  this  case  a  high  school  student  was  expelled  for 
his  alleged  possession  of  marijuana  near  school  grounds. 
For  our  purposes,  the  actual  holding  in  this  case  is  not  as 
interesting  as  the  discussion  that  preceded  it.  The  Texas 
court  found  that,  contrary  to  the  state  education  code's  re- 
quirements, no  written  school  rule  clearly  informed  the 
student  that  off-campus  possession  of  drugs  was  grounds 
for  expulsion.  In  so  finding,  the  court  observed  that  other 
school  publications  had  described  school  property  as  go- 
ing beyond  the  actual  property  lines.  Thus,  for  example, 
a  student  could  be  disciplined  for  loitering  or  for  disrup- 
tion of  class  on  school  property  even  when  he  was  stand- 
ing twenty  to  fifty  yards  off  the  grounds. 

The  court  commented  that  the  defendant  did  not  un- 
derstand how  far  school  property  reached  when  the  issue 
was  control  of  drug  possession.  The  court's  discussion  im- 
plies that  the  school  could  have  extended  its  realm  of  in- 
fluence simply  by  redefining  school  property.  Again,  it 


14,  that  school  board  must  consider  any  &ctor  other  than  student's  guilt  in  sus- 
pending for  drug  use). 

3.  Abremski  v.  Southeastern  School  Dist.,  54  Pa.  Commw.  292,  421  A. 2d 
485  (Pa.  1980). 

4.  24  Pa.  Cons.  Stat.  §  13-1317. 

5.  Galveston  Indep.  School  Dist.  v.  Boothe,  590  S.W.2d  553  (Tex.  Cir.  App. 
1979). 
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seems  more  defensible  to  argue  that,  although  the  student's 
activities  are  being  conducted  off  campus,  they  affect  school 
welfare  directly  and  immediately  enough  to  come  within 
the  school's  disciplinary  authority. 

Specific  Offenses 

Assuming  that  the  student's  conduct  clearly  took  place 
outside  school,  the  next  question  is  under  what  circum- 
stances the  court  will  find  that  the  general  requirements 
of  reasonableness  and  direct  and  immediate  effect  have  been 
satisfied.  The  simplest  way  to  answer  this  question  is  to 
examine  the  cases  according  to  the  specific  offenses  be- 
ing sanctioned.  The  recent  cases  generally  fall  into  one 
of  three  areas:  (1)  speech,  (2)  drinking  and  drugs,  and  (3) 
assaultive  or  dangerous  behavior. 


Speech 

Three  significant  out-of-school  speech  cases  were  re- 
cently decided  in  federal  courts.  Two  involved  a  school's 
attempt  to  sanction  alleged  student  obscenity;  the  third 
involved  a  vulgar  gesture  directed  at  a  teacher. 

In  the  first  case  a  high  school  student,  while  off  cam- 
pus, called  a  teacher  an  obscene  name  within  the  teacher's 
hearing  range.*  The  student  was  given  a  three-day  in-school 
suspension  and  restricted  from  participating  in  the  senior 
class  trip.  Claiming  that  discipline  for  such  an  off-school 
act  was  improper,  the  student  sued  for  injunctive  relief  and 
compensatory  and  punitive  damages;  he  specifically  sought 
an  apology,  expunction  of  related  school  records,  and  court 
and  attorney's  fees. 

In  a  spirited,  if  cautious,  decision  the  federal  district 
court  rejected  the  student's  claims.  It  first  determined  that 
school  authorities  had  the  discretion  to  punish  such  off- 
campus  behavior  in  order  to  preserve  overall  school  dis- 
cipline: 

[W]hen  a  high  school  student  refers  to  a  high  school 
teacher  in  a  public  place  on  a  Sunday  by  a  lewd  and 
obscene  name  in  such  a  loud  voice  that  the  teacher 
and  others  hear  the  insult,  it  may  be  deemed  a  matter 
for  discipline  in  the  discretion  of  the  school  authori- 
ties. To  countenance  such  student  conduct  even  in  a 
public  place  without  imposing  sanctions  could  lead 
to  devastating  consequences  in  the  school.' 


6.  Fenton  v.  Stear.  423  F.  Supp.  767  (W.D.  Pa.  1976),  hereafter  cited  as  Fenton. 

7.  Fenton  at  772. 
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Apparently  not  entirely  convinced  of  its  position,  the  court 
then  added  that  "even  if  the  school  officials  made  a  mis- 
take in  imposing  disciplinary  action  in  the  circumstances, 
the  punishment  imposed  is  de  minimis"  because  the  stu- 
dent was  not  deprived  of  any  in-school  education.* 

The  general  rule  that  discipline  of  off-campus  behavior 
is  proper  when  necessary  for  maintaining  order  in  the 


The  courts  will  typi- 
cally uphold  the 
schooVs  action  if  the 
punishment  is  denial 
of  extracurricular 
privileges.  But  if  the 
school  withdraws  aca- 
demic privileges  by 
suspending  or  expel- 
ling the  student,  the 
courts  tend  to  require 
a  stronger  showing 
that  the  student's  mis- 
conduct actually 
threatened  the  welfare 
and  safety  of  the 
school  and  its 
students. 


school  suggests  that  this  court's  hesitation  was  unwarranted. 
Under  the  facts  presented,  it  could  easily  be  argued  that 
the  school's  action  was  reasonable  and  justified  as  a  means 
of  preserving  respect  for  teachers. 

Nevertheless,  in  1986  a  federal  district  court  concluded 
differently  in  a  similar  case.'  It  refused  to  uphold  a  school 


board's  suspension  of  a  high  school  student  who  made  a 
vulgar  gesture  toward  a  teacher  while  both  were  off  school 
grounds.  While  the  teacher  was  seated  in  a  parked  car  out- 
side a  restaurant,  the  student,  who  was  a  passenger  in  a 
car  that  pulled  into  the  parking  lot,  extended  the  middle 
finger  of  his  left  hand  toward  the  teacher.  The  student  was 
suspended  for  ten  days  pursuant  to  a  school  rule  that  pro- 
vided suspension  for  "vulgar  or  extremely  inappropriate 
language  or  conduct  directed  to  a  staff  member."  The  court 
reasoned  that  any  connection  between  such  behavior  and 
the  orderly  operation  of  the  school  was  too  remote  to  sup- 
port the  suspension.  In  weighing  the  teacher's  right  to  be 
secure  from  such  gestures  and  the  student's  right  to  free- 
dom of  expression,  the  court  found  in  favor  of  the  latter. 
The  third  case  of  interest  involved  a  school's  attempt 
to  discipline  students  for  off-campus  publication  of  an 
allegedly  "morally  offensive,  indecent  and  obscene" 
newspaper.'"  The  court  found  that  the  paper  had  been  "con- 
ceived, executed  and  distributed"  outside  school  and  that 
the  only  connection  between  the  publication  and  the  school 
was  the  minimal  use  of  the  school  typewriter  and  the  storage 
of  the  papers  in  a  teacher's  closet.  Because  this  connec- 
tion was  so  slight,  the  court  held,  the  school  acted  beyond 
its  authority  in  punishing  the  students.  In  an  aside  the  court 
conceded  that  there  could  be  a  case  in  which  students  were 
involved  in  an  activity  "from  some  remote  locale"  that 
caused  disruption  within  the  school.  Under  such  circum- 
stances, the  court  hypothesized,  disciplinary  intervention 
by  the  school  would  be  justified. 

Drinking  and  Drugs 

Perhaps  the  most  common  basis  for  disciplining  a  stu- 
dent for  out-of-school  misconduct  is  off-campus  use  of 
drugs  or  alcohol.  Usually  the  student  offender  is  a  mem- 
ber of  a  school  athletic  team.  The  following  cases  present 
variations  on  this  basic  pattern. 

The  first  case,  decided  by  the  Iowa  Supreme  Court, 
involved  the  state  athletic  association's  "good  conduct 
rule.""  Under  this  rule  any  athlete  found  by  a  police  officer 
in  an  automobile  containing  beer,  if  he  knew  that  the  beer 
was  there,  would  be  deemed  ineligible  to  participate  in  ath- 
letic events.  In  this  case  the  defendant  was  a  high  school 
football  player  who,  along  with  three  other  minors,  was 


r 


8.  Fenlon  at  772. 

9.  Klein  v.  Smith.  635  F.  Supp.  1440  (D.  Me.  1986),  digested  in  School 
Law  Bulletin  18  (Winter  1987):  32. 


10.  Thomas  v.  Board  of  Educ.,  607  F.2d  1043  (2d  Cir.  1979).  cert,  denied, 
444  U.S.  1081  (1980). 

U.  Hunger  v.  Iowa  High  School  Athletic  Ass'n,  197  N.W.2d  555  (Iowa  1972) . 
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^discovered  during  summer  recess  in  a  car  that  contained 
beer.  Charges  of  possession  of  beer  as  a  minor  were  pressed 
and  later  dropped;  nevertheless,  the  student  was  restricted 
from  participating  in  the  interscholastic  football  program 
that  fall. 

The  student  sought  an  injunction  against  the  enforce- 
ment of  the  athletic  association's  rule.  Deciding  in  his  fevor, 
the  Iowa  court  provided  a  useful  outline  of  the  legal  limits 
on  school  authority  in  this  area.  The  court  found  the 
challenged  rule  invalid  for  attempting  to  punish  conduct 
that  did  not  directly  affect  the  management  of  the  school. 
It  noted  that  the  student's  actions  had  not  occurred  during 
the  football  season  or  even  during  the  school  year,  and  civil 
authorities  had  not  found  them  illegal  or  improper.  The 
court  further  noted  that  the  rule  was  so  broad  that  a  stu- 
dent could  be  punished  for  "accepting  a  ride  home  in  a 
car  by  an  adult  neighbor  who  had  a  visible  package  of  beer 
among  his  purchases." 

The  court  enjoined  enforcement  of  the  association's 
rule  in  this  case,  but  in  the  process  it  suggested  many  other 
circumstances  in  which  a  school  would  be  justified  in  dis- 
ciplining a  student  for  off-campus  use  of  alcohol.  The  court 
noted  that  ineligibility  to  participate  in  athletics  is  a  rea- 
sonable punishment  if  a  student  is  discovered  drinking,  pos- 
sessing, acquiring,  delivering,  or  transporting  alcohol 
during  the  season  of  his  sport  or  even  out  of  season  but 
during  the  school  year.  Though  the  connection  is  more 
tenuous,  the  court  recognized  that  such  action  might  also 
be  justified  if  a  student  is  caught  violating  beer  laws  during 
summer  break. 

It  is  important  to  note  that  while  the  court  considered 
the  proposed  discipline  to  be  reasonable  under  these  lat- 
ter circumstances,  it  implied  that  it  might  reach  a  differ- 
ent result  if,  instead  of  withdrawing  extracurricular 
privileges,  the  school  proposed  academic  suspension  or 
expulsion.  On  the  basis  of  the  fundamental  legal  premise 
that  the  punishment  must  be  reasonably  related  to  the 
offense,  the  court  observed:  "In  dealing  with  ineligibility 
for  extracurricular  activities  as  contrasted  to  expulsion  from 
school  altogether,  and  with  students  who  represent  the 
school  in  interscholastic  activities  as  contrasted  to  less  ac- 
tive students,  school  rules  may  be  broader  and  still  be  rea- 
sonable." By  converse  reasoning,  then,  school  rules  that 
result  in  withdrawal  of  primary  educational  benefits  if  vio- 
lated will  be  held  to  a  stricter  standard  of  reasonableness 
than  other  sanctions. 

Two  decisions  by  the  Nebraska  Supreme  Court,  again 
involving  use  of  alcohol  by  student  athletes,  reinforce  the 
Iowa  court's  view.  In  the  first  case  five  members  of  the 
basketball  team  admitted  to  school  officials  that  they  had 


been  drinking  alcohol  at  an  off-campus  party.'^  As  par- 
ticipants in  the  school's  athletic  program,  all  of  the  stu- 
dents had  had  to  sign  a  rule  that  any  drinking,  smoking, 
or  use  of  drugs  by  a  player  would  result  in  his  expulsion. 
They  were  removed  from  the  team  under  this  rule  but  later 
obtained  a  temporary  restraining  order  to  keep  them  on 
the  squad. 

On  appeal  the  Nebraska  Supreme  Court  rejected  the 
students'  claim  that  the  school  rule  was  invalid.  In  the 
court's  opinion,  rules  prohibiting  the  use  of  alcohol  or  drugs 
by  student  athletes  are  clearly  appropriate  and  enforceable 
unless  they  are  "arbitrary  and  unreasonable  and  serve  no 
legitimate  end  of  educational  ath'etic  policy." 

The  same  court  upheld  a  similar  rule  a  year  later  in 
a  case  involving  a  smdent  who  was  arrested  and  charged 
with  intoxication.'^  In  a  meeting  with  the  school  athletic 
director  the  student  admitted  that  he  had  been  drinking  and 
had  been  arrested.  He  was  then  restricted  from  participat- 
ing in  athletics  because  of  a  school  rule  that  any  athlete 
who  had  been  convicted  of  drinking  by  a  court  of  law,  or 
had  been  seen  drinking  by  a  coach,  or  had  admitted  to 
drinking  would  face  a  six-week  suspension  from  compet- 
ing in  the  sport  he  was  participating  in  when  the  infrac- 
tion occurred.  On  the  basis  of  the  facts  presented,  the  court 
summarily  upheld  the  school's  action. 

More  recently,  a  student  athlete's  mere  presence  at  a 
party  where  minors  were  drinking  beer  was  sufficient  to 
trigger  suspension  from  the  school  softball  team  under  the 
school's  athletic  code,  which  stated  in  part:  "Insubor- 
dination, poor  sportsmanship,  violation  of  an  individual 
coach's  rule,  or  anti-social  behavior  exhibited  by  athletes 
is  considered  detrimental  to  the  team  and  to  school  spirit. 
The  participant  shall  receive  not  less  than  a  reprimand  and 
not  greater  than  suspension  for  the  season."'" 

The  student  claimed  that  no  explicit  rules  or  warn- 
ings had  been  issued  that  would  have  given  her  notice  that 
her  attendance  at  the  party  would  be  considered  antiso- 
cial and  would  result  in  suspension.  The  court  seemed  sym- 
pathetic to  her  position  and  was  disturbed  by  the  fact  that 
the  discipline  she  received  was  a  greater  sanction  than  the 
one  set  out  for  first  offenses  of  smoking  or  drinking. 
Nevertheless,  it  was  reluctant  to  intervene  in  the  school's 
disciplinary  system  and  finally  ruled  for  the  school  board. 
It  concluded  that  the  suspension  was  not  an  arbitrary  or 


12.  Braesch  v.  DePasquale,  200  Neb.  726,  265  N.W.2d  842  (1978),  cert, 
denied.  439  U.S.  1068  (1979). 

13.  French  v.  Cornwell,  202  Neb.  569,  276  N.W.2d  216  (1979). 

14.  Clements  v.  Board  of  Educ,  88  111.  Dec.  601,  478  N.E.2d  1209  (1985). 
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capricious  use  of  the  board's  authority,  and  thus  it  would 
not  overturn  the  school's  decision. 

Courts  tend  to  allow  expansive  authority  in  cases  in- 
volving the  school's  attempt  to  regulate  illegal  drug  use, 
as  one  federal  court  decision  shows."  In  this  case  the  plain- 
tiffs had  been  arrested  for  possession  of  marijuana,  ap- 
parently outside  of  school.  They  were  then  expelled  from 
school  pursuant  to  board  policy  that  called  for  expulsion 
of  any  student  who  sold,  used,  or  possessed  any  danger- 
ous drug,  whether  on  or  off  school  grounds.  The  plain- 
tiffs argued  that  the  board  acted  both  beyond  the  scope  of 
its  authority  and  arbitrarily  in  promulgating  this  policy.  The 
court  held  to  the  contrary.  The  board  had  acted  lawfully 
in  enforcing  its  drug-use  policy,  the  court  maintained,  be- 
cause possession  or  use  of  drugs  by  students  could  have 
an  adverse  effect  on  the  general  welfare  of  the  school.  Fur- 
thermore, the  court  held,  even  though  the  board  did  not 
have  a  pohcy  of  expelling  students  who  violated  other  major 
criminal  laws,  it  had  not  acted  arbitrarily  in  not  having  such 
a  policy. 

Assaultive  or  Dangerous 
Behavior 

A  1978  decision  of  the  Wyoming  Supreme  Court  pro- 
vides a  good  example  of  the  general  rule  that  a  school  may 
punish  out-of-school  behavior  that  threatens  the  safety  of 
other  school  children.'*  The  plaintiff  in  this  case  was  sus- 
pended for  ten  days  and  placed  on  one  year's  probation 
for  endangering  the  safety  of  school  bus  children  by  al- 
legedly driving  his  jeep  so  as  to  "purposely  impede  the 
speed"  of  the  bus.  The  student  was  disciplined  pursuant 
to  a  state  statute  that  allowed  suspension  or  expulsion  for 
any  conduct  the  board  judged  to  be  "clearly  detrimental 
to  the  education,  welfare,  safety  or  morals  of  other  pupils." 

The  plaintiff  challenged  that  statute  as  unconstitution- 
ally vague  and  questioned  the  board's  authority  to  regu- 
late student  conduct  on  public  highways.  The  court  was 
unpersuaded  by  either  argument.  First,  it  held  that  the  stat- 
ute was  precise  enough  to  withstand  constitutional  challenge 
because  it  was  not  directed  at  all  forms  of  undesirable  con- 
duct but,  instead,  was  limited  in  scope  to  (1)  conduct  di- 
rected toward  other  students  and  (2)  conduct  that  threatens 
the  school's  welfare,  safety,  or  morals.  Moreover,  the  court 
maintained,  the  school's  authority  is  not  confined  to  the 


school  grounds  if  the  general  welfare  of  the  school  com-( 
munity  is  directly  affected. 

A  more  difficult  case  was  presented  when  an  on- 
campus  argument  escalated  into  an  off-campus  brawl.'^  In 
this  case  several  high  school  students  got  into  an  argument 
during  a  basketball  game.  The  plaintiff  left  the  game  ear- 
ly, hid  several  wooden  boards  behind  nearby  bushes  off 
school  grounds,  and  accosted  three  fellow  students  as  they 
left  the  game.  A  fight  broke  out  that  "eventually  encom- 
passed a  large  number  of  students  and  a  geographic  area 
of  several  city  blocks."  Having  admitted  to  lying  in  wait 
for  the  other  students  and  intentionally  striking  one  of  them, 
the  plaintiff  was  suspended  and  later  expelled. 

The  court  upheld  the  board's  action,  declining  to  sub- 
stitute its  judgment  for  that  of  the  elected  officials  where, 
as  the  court  observed,  "a  student  with  a  prior  disciplinary 
record  and  following  the  illegal  consumption  of  alcohol 
lies  in  wait  for,  and  then  assaults  fellow  students."  The  court 
was  not  concerned  that  the  plaintiffs  violent  conduct  oc- 
curred out  of  school.  Rather,  the  fact  that  the  victims  were 
students  and  that  the  brawl  was  triggered  by  a  school-related 
incident  apparently  convinced  the  court  that  the  board's 
actions  were  justified. 

A  later  case  shows  that  courts  will  support  school  dis-  ^ 
cipline  of  a  student  for  assaulUve  behavior  even  when  the  V 
victim  is  a  nonstudent.  In  this  New  York  case  a  high  school 
student  allegedly  assaulted  the  mother  of  his  teenage  friend 
at  her  home  during  the  spring  school  vacation."  Criminal 
charges  were  brought  against  the  student,  and  when  he 
returned  to  school,  he  was  suspended  for  the  remainder 
of  the  school  year.  The  state  commissioner  of  education 
found  that  the  student's  actions  were  not  connected  with 
the  school  and  issued  an  interim  order  to  reinstate  the  stu- 
dent, but  procedural  events  led  school  officials  to  read  the 
order  as  allowing  them  to  keep  the  student  out. 

The  federal  district  court  upheld  the  suspension  be- 
fore conviction,  reasoning  that  it  would  be  absurd  to  al- 
low a  student  to  remain  in  school  pending  criminal  charges 
while  a  student  who  committed  a  less-serious,  noncrimi- 
nal violation  of  a  rule  or  regulation  could  be  suspended. 
It  also  rejected  the  student's  claim  that  the  school  board 
had  no  authority  to  discipline  him  for  off-campus 
nonschool-related  conduct.  The  court  cited  with  approval 
an  earlier  decision  of  the  New  York  state  commissioner 


15.  Caldwell  v.  Cannady,  340  F.  Supp.  835  (N.D.  Tex.  1972). 

16.  Clements  v.  Board  of  Trustees,  585  P.2d  197  (Wyo.  1978). 


17.  Porter  v.  Board  of  School  Directors,  67  Pa.  Commw,  147,  445  A. 2d  B86 
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^of  education:  "The  mere  feet  that  [student  misconduct]  ex- 
ists outside  the  school  situation  or  the  school  official-pupil 
relationship  does  not  preclude  the  possibility  that  such  con- 
duct or  condition  may  adversely  affect  the  educative  process 
or  endanger  the  health,  safety  or  morals  of  pupils  within 
the  education  system  for  which  the  school  authorities  are 
responsible."" 

Similarly  a  federal  district  court  in  Arkansas  recent- 
ly upheld  a  school  board's  decision  to  suspend  an  assaul- 
tive student.^"  The  student  was  charged  with  murder  for 
shooting  and  killing  a  fellow  student  while  off  school 
grounds  and  during  nonschool  hours.  The  school  board 
expelled  the  student  for  the  rest  of  the  school  year.  Be- 
cause the  defendant  had  a  sister  at  school  and  the  victim's 
brother  and  sister  attended  the  same  school,  the  principal 
felt  that  it  would  be  dangerous  to  the  general  welfare  of 
the  student  body  to  allow  the  student  to  remain  in  school . 

The  student  was  disciplined  pursuant  to  the  school's 
"Student  Conduct  Code,"  which  applied  "to  criminal 
offenses  committed  away  from  school  but  which  may  af- 
fect the  school  climate."  Like  the  New  York  court,  the  Ar- 
kansas court  felt  that  "[tjhat  provision  is  not  intended  to 
limit  the  authority  of  the  Board  to  act  only  in  situations 
when  a  student  has  been  convicted  of  a  criminal  offense" 
(emphasis  in  original). 

North  Carolina  law  specifically  allows  for  permanent 
expulsion  of  a  student  who  is  fourteen  years  of  age  or  older 
and  has  been  convicted  of  a  felony  if  his  or  her  continued 
presence  in  school  poses  a  clear  threat  to  the  safety  and 
welfare  of  school  students  or  staffs '  A  less  permanent 
punishment,  including  long-term  suspension,  would  be  per- 
missible even  in  the  absence  of  a  conviction  if  it  could  be 
shown  that  the  student's  action  constituted  a  continuing 
threat  to  student  discipline  or  safety. 


Conclusion 


19.  PoH/iOTv  at  222  n.2. 

20.  Smith  v.  Little  Rock  School  Dist.,  582  F  Supp.  159  (E.D.  Ark.  1984). 
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The  recent  cases  present  a  useful  road  map  to  the  le- 
gal limits  that  will  be  placed  on  the  school's  authority  to 
discipline  students  for  out-of-school  conduct.  Operating 
under  the  same  principle  that  there  must  be  a  direct  and 
immediate  effect  on  the  general  welfare  of  the  school  to 
justify  such  discipline,  the  courts  will  reach  varying  deci- 
sions, depending  on  the  specific  circumstances  of  the  case. 

Implicitly  the  courts  have  adopted  a  balancing  ap- 
proach in  which  the  interests  of  the  students  are  weighed 
against  the  severity  of  the  punishment.  Thus  they  wUl  strict- 
ly scrutinize  attempts  by  school  authorities  to  regulate  stu- 
dent speech  that  deserves  First  Amendment  protection.  On 
the  other  hand,  they  will  accord  the  school  greater  leeway 
when  a  student's  speech  is  clearly  vulgar  or  obscene  and 
disruptive  of  school  discipline. 

When  the  right  to  free  speech  is  not  implicated,  the 
courts  will  consider  two  fectors  as  important— (1)  the  seri- 
ousness of  the  student's  infraction  and  (2)  the  nature  of 
the  punishment.  As  the  cases  involving  the  use  of  alcohol 
by  student  athletes  illustrate,  the  courts  wUl  typically  uphold 
the  school's  action  if  the  punishment  is  denial  of  extracur- 
ricular privileges,  even  when  the  student's  out-of-school 
behavior  is  not  particularly  serious.  But  if  the  school  with- 
draws academic  privileges  by  suspending  or  expelling  the 
student,  the  courts  tend  to  require  a  stronger  showing  that 
the  student's  sanctioned  conduct  did  threaten  the  welfere 
and  safety  of  the  school  and  its  students.  Accordingly,  in 
cases  involving  physically  assaultive  behavior  or  use  of  ille- 
gal drugs  by  students,  the  courts  readily  uphold  the  school's 
decision  to  suspend  or  expel  the  student  violators. 

In  summary,  school  principals  and  their  staffs  should 
be  reminded  that  (a)  they  do  have  legal  authority  to  reach 
beyond  the  school  grounds  in  their  efforts  to  maintain  or- 
der and  safety  within  the  schools,  but  (b)  this  power  is  not 
limitless.  The  courts  will  require  school  authorities  to  match 
their  disciplinary  measures  to  the  nature  and  severity  of 
the  student's  out-of-school  conduct.  ■ 


Local  Boards  of  Education 

by  Laurie  Mesibov 


./T-lthough  public  education  is  a  state  function  in  North 
Carolina,  a  state  legislature  cannot  attend  to  the  day-to- 
day operation  of  the  schools.  The  General  Assembly  car- 
ries out  its  duty  to  provide  for  a  general  and  uniform  sys- 
tem of  free  public  schools  in  part  by  appropriating  money 
and  delegating  important  decision-making  authority  to  the 
state  and  local  levels.  Each  of  North  Carolina's  140  school 
administrative  units  has  its  own  board  of  education.  This 
article  discusses  the  responsibilities  and  operation  of  these 
local  boards. 

Corporate  Nature  of  the  Board 

The  North  Carolina  General  Statutes  confer  corporate 
status  on  the  board  of  education.'  As  a  corporate  body,  the 
board  of  education  has  a  legal  existence  separate  and  apart 
from  its  members.^  While  board  members  have  indepen- 
dent views,  the  board  must  act  together— as  a  whole.  No 
single  member  is  free  to  act  for  the  board,  and  the  state- 
ments or  actions  of  individual  board  members  do  not  bind 
the  board  unless  they  are  formally  authorized  or  adopted 
by  the  board.  No  group  of  members  or  committee  may 
act  for  the  board^  except  by  decision  of  a  majority  of  mem- 
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bers  meeting  in  an  official  session,  called  and  conducted 
within  the  statutes  that  created  the  board  and  govern  its 
operation.''  It  is  the  board,  not  the  individual  member,  that 
has  the  right  to  carry  on  the  school  governing  process.  As 
a  corporate  body  the  board  may  sue  and  be  sued,  purchase 
and  condemn  property,  and  receive  moneys  and  goods  in 
its  corporate  name.  The  board  of  education  is  immune  from 
liability  for  the  common  law  torts  of  its  members  or  agents 
except  for  such  liability  as  may  be  established  under  the 
state's  law  concerning  tort  claims. 

In  granting  corporate  status  G.S.  115C-40  also  provides 
that,  except  for  powers  specifically  given  to  the  State  Board 
of  Education  or  any  other  authorized  agency,  the  local  board 
has  authority  over  all  public  school  matters  in  its  unit.  Like 
the  states  under  the  federal  Constitution,  the  local  boards 
hold  the  reserve  powers— that  is,  education  powers  not  spe- 
cifically assigned  to  another  entity. 

Responsibilities  and  Powers 

Responsibilities 

The  North  Carolina  General  Assembly  is  responsi- 
ble for  establishing  and  maintaining  the  state's  public 
schools'  and  is  the  source  of  a  local  board's  responsibili- 


do  not  have  final  authority.  Their  acts  are  under,  subordinate  to,  and  controlled 
by  the  county  or  city  boards. 

4.  Exceptions  to  this  rule  are  discussed  under  "Individual  Board  Members' 
Authority  to  Obligate  the  Board." 

5.  N.C.  Const.  Art.  IX,  §  2. 
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1  ties  and  powers.  Boards  have  only  those  powers  expressly 
conferred  by  the  General  Assembly  or  implied  from  those 
express  grants  of  authority.  Most  of  the  express  powers  are 
set  out  in  North  Carolina  General  Statutes  Chapter  115C, 
and  every  board  member  should  have  a  current  copy  of 
this  body  of  law.*  Except  as  limited  by  the  state  and  feder- 
al constitutions,  the  General  Assembly  may  enlarge  or 
abridge  the  authority  of  boards.  The  State  Board  of  Edu- 
cation grants  local  boards  additional  authority  through  its 
rules  and  regulations.'' 

Local  boards  of  education  have  the  duty  to  provide 
an  adequate  school  system  within  their  respective  adminis- 
trative units.*  To  enable  them  to  discharge  this  responsi- 
bility, G.S.  115C-36  provides: 

All  powers  and  duties  conferred  and  imposed  by  law 
respecting  public  schools,  which  are  not  expressly  con- 
ferred and  imposed  upon  some  other  official,  are  con- 
ferred and  imposed  upon  local  boards  of  education. 
Said  boards  of  education  shall  have  general  control 
and  supervision  of  all  matters  pertaining  to  the  pub- 
lic schools  in  their  respective  administrative  units  and 
they  shall  enforce  the  school  law  in  their  respective 
units. 

'      Another  general  grant  of  authority  is  made  by  G.S.  115C-40: 

Local  boards  of  education,  subject  to  any  paramount 
powers  vested  by  law  in  the  State  Board  of  Education 
or  any  other  authorized  agency  shall  have  general  con- 
trol and  supervision  of  all  matters  pertaining  to  the 
public  schools  in  their  respective  local  school  adminis- 
trative units;  they  shall  execute  the  school  laws  in  their 
units.  .  .  . 

The  statutes  charge  the  board  with  providing  an  ac- 
ceptable school  program  during  a  nine-month  term;  by  im- 
plication they  authorize  the  board  to  do  what  is  necessary 
to  provide  such  a  program.  A  board's  principal  duties  can 
be  divided  into  four  categories: 

1)  The  board  must  set  educational  policy  within  the 
limits  of  its  authority  and  oversee  the  implemen- 
tation of  its  policies  and  the  state's  educational 
program. 


6.  The  Public  Schools  Laws  of  North  Cawlina.  Copies  are  available  from 
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8.  G.S.  115C^7(1)  (1983), 


2)  The  board  must  staff  the  schools.  It  has  ultimate 
legal  responsibility  for  the  employment  of  every 
school  employee. 

3)  The  board  must  manage  the  financial  affairs  of  the 
unit  and  guard  its  assets.  This  responsibility  in- 
cludes budgeting  for  current  expense  and  capital 
outlay  and  protecting  school  property  through  in- 
surance and  careful  management.  In  a  continuous 
process  the  boaixl  assesses  the  unit's  needs  in  gener- 
al areas,  presents  those  needs  to  the  general  pub- 
lic and  the  local  tax-levying  authority,  reduces  them 
to  a  proposed  budget,  adopts  and  amends  its  budget 
resolution,  spends  money,  and  accounts  for  the  ex- 
penditures. Much  of  this  process  is  governed  by 
state  law,  and  strict  adherence  to  the  law  is  essen- 
tial.' But  at  some  points— notably  where  school 
board  authority  and  tax-levying  authority 
interact— the  board's  good  judgment  and  powers 
of  persuasion  determine  its  success. 

4)  The  board  must  provide  school  facilities.  It  must 
acquire  sites  and  construct,  furnish,  and  repair 
buildings.  Property  that  is  no  longer  needed  may 
be  sold,  exchanged,  or  leased  through  arrangements 
between  the  board  and  private  individuals  or  other 
governmental  units.  It  must  also  regulate  the  use 
of  school  property  by  others. 

Powers 

To  enable  the  board  to  fulfill  these  responsibilities, 
the  state  statutes  make  many  specific  grants  of  authority 
and  responsibility  in  addition  to  the  general  grants  of 
authority  just  discussed.  These  grants  may  be  divided  into 
several  categories. 

Powers  Related  to  Personnel.  These  powers  include 
authority  to  elect  the  superintendent  of  schools  [G.S. 
115C-2711;  to  prescribe  his  duties  [G.S.  115C-276(a)]  and 
remove  him  for  cause  [G.S.  115C-274];  to  employ  assis- 
tant superintendents  in  addition  to  those  provided  by  the 
state  [G.S.  115C-278];  to  adopt  rules  governing  the  con- 
duct of  teachers,  principals,  and  supervisors,  the  making 
of  reports  by  them,  and  their  duties  in  caring  for  school 
property  [G.S.  115C^7(18)];  to  provide  training  for  teachers 
[G.S.  115C-300];  to  make  efforts  to  employ  and  advance 
qualified  handicapped  individuals  [G.S.  115C-330];  to  adopt 
salary  schedules  for  teachers  who  are  not  paid  by  the  state 


9.  For  a  discussion  of  the  School  Budget  and  Fiscal  Control  Act  see  School 
Law  Bulletin  18  (Winter  1988);  20-32. 
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[G.S.  115C-302(c)];  to  approve  persons  selected  for  posi- 
tions as  principals,  teachers,  and  other  school  personnel 
[G.S.  115C-276(j)];  to  fix  the  bond  for  employees  who  han- 
dle local  school  funds  [G.S.  115C^42];  to  appoint  a  trea- 
surer of  special  school  funds  [G.S.  115C^W8(a)];  to  employ 
school  social  workers  [G.S.  115C-381];  to  employ,  suspend, 
and  dismiss  probationary  and  tenured  teachers  [G.S. 
115C-325];  to  order  the  superintendent  to  remove  invalid, 
outdated,  or  irrelevant  information  from  a  teacher's  per- 
sonnel file  [G.S.  115C-325(b)];  to  set  the  work  week  for 
teacher  aides  [G.S.  115C-47(31)];  to  buy  employee  annui- 
ty contracts  [G.S.  115C-341];  and  to  authorize  voluntary 
payroll  deductions  for  group  insurance,  payroll  deductions 
at  the  employee's  request  to  pay  credit  union  loans  [G.S. 
115C-342],  and  payroll  savings  plans  for  employees'  pur- 
chase of  United  States  savings  bonds  [G.S.  115C-343Cb)]. 

Powers  Related  to  Property.  These  powers  include 
authority  to  arrest  anyone  who  defaces  school  property 
[G.S.  14-132];  to  petition  the  State  Board  of  Community 
Colleges  to  allow  school  facilities  to  be  used  for  a  com- 
munity college  or  technical  institute  [G.S.  115D-5];  to  pro- 
vide adequate  school  buildings  equipped  with  suitable 
school  furniture  and  apparatus  [G.S.  115C-521(b)];  to  ac- 
quire suitable  school  sites,  including  the  power  to  condemn 
land  if  the  property  cannot  be  obtained  through  other  means 
[G.S.  115C-517];  to  construct  and  repair  school  buildings 
[G.S.  115C-521(c)];  to  acquire,  hold,  and  dispose  of  school 
property  [G.S.  115C-40  and  -518];  to  adopt  rules  and  regu- 
lations concerning  the  use  of  school  buildings  [G.S. 
115C-524(b)];  to  furnish  suitable  office  space,  furnishings, 
and  supplies  to  the  school  superintendent  [G.S.  115C-277]; 
to  keep  all  school  buildings  in  good  repair  [G.S. 
115C-524(b)];  to  insure  all  school  buildings  and  equipment 
and  their  contents  adequately  [G.S.  115C-534];  to  correct 
fire  hazards  [G.S.  115C-525(b)(5)];  to  acquire  and  oper- 
ate school  buses  and  take  title  to  school  buses  provided 
by  the  state  [G.S.  115C-240  and  -249];  to  provide  build- 
ings and  equipment  adequate  for  storage  and  maintenance 
of  school  buses  [G.S.  115C-249(e)];  to  be  legal  custodian 
of  school  books  and  provide  adequate  and  safe  storage  for 
them  [G.S.  1I5C-99];  to  acquire  land  for  agricultural  edu- 
cation purposes  [G.S.  115C-163];  and  to  serve  as  a  board 
of  trustees  for  an  endowment  fund  for  the  public  schools 
[G.S.  115C^90  through  -494]. 

Powers  Related  to  Financial  Affairs.  These  powers 
include  the  authority  to  sue  for  funds  owed  the  schools 
[G.S.  115C-44];  to  prepare  and  submit  budget  requests  to 
local  tax-levying  authorities  [G.S.  115C^22  et  seq.];  to  ob- 
tain loans  from  the  State  Literary  Fund  [G.S.  115C-458  et 
seq.]  and  from  the  state  emergency  loan  plan  [G.S. 


115C-466  and  -467];  to  charge  tuition  to  certain  students  v. 
[G.S.  115C-366.1];  and  to  limit  use  of  funds  on  the  basis 
of  opposition  to  apartheid  [G.S.  115C-49]. 

Powers  Related  to  School  Organization.  These  pow- 
ers include  the  authority  to  request  an  election  on  the  ap- 
propriation of  funds  for  establishing  community  colleges 
[G.S.  115D-35];  to  close  or  consolidate  schools  in  a  single 
district  and,  with  the  State  Board's  approval,  to  consoli- 
date districts  over  which  the  board  has  control  [G.S. 
115C-72];  to  enlarge  tax  districts  and  city  administrative 
units  on  petition  of  residents  of  the  area  to  be  annexed  and 
with  the  State  Board's  approval  [G.S.  115C-73];  to  adopt 
a  plan  for  merger  of  city  administrative  units  with  contig- 
uous city  units  and  with  county  administrative  units  [G.S. 
115C-67];  and  to  assign  pupils  [G.S.  115C-366  through 
-372]. 

Powers  Related  to  Program.  These  powers  include 
the  authority  to  provide  for  teaching  the  course  of  study 
prepared  by  the  state  superintendent  of  public  instruction 
in  the  schools  under  the  board's  control  until  those  com- 
ponents are  fully  incorporated  and  implemented  in  the  Basic 
Education  Program,  at  which  point  the  Basic  Education 
Program  must  be  implemented  unless  the  State  Board  has 
authorized  a  local  pilot  program  [G.S.  115C-81(b)  and  (c)];  f 
to  regulate  extracurricular  activities  [G.S.  115C-47(4)];  to  ^ 
provide  kindergartens  as  part  of  the  school  system  [G.S. 
115C-81(f)];  to  use  local  fiinds  for  adult  education,  with 
the  State  Board's  approval  [G.S.  115C-231(a)];  to  provide 
school  food  service  [G.S.  115C-263];  to  cooperate  with  the 
state  board  in  establishing  vocational  schools  or  classes 
[G.S.  115C-157];  to  establish  programs  to  provide  a  free 
appropriate  education  to  children  with  special  needs  [G.S. 
115C-110  and  -111];  and  to  provide  courses  in  operating  motor 
vehicles  [G.S.  115C-216]. 

Other  Powers.  These  powers  include  the  authority  to 
use  the  contempt  power,  to  subpoena,  and  to  appeal  to  the 
courts  [G.S.  115C-45];  to  fix  the  time  for  schools  to  open 
and  close  [G.S.  115C-47(5)];  to  determine  the  length  of  the 
school  day  [G.S.  L15C-47(11)];  to  waive  tort  liability  by  pur- 
chasing liability  insurance  [G.S.  115C-42];  to  arrange  for 
an  annual  audit  of  local  school  funds  [G.S.  115C-447];  to 
initiate  special  school  elections  by  petition  or  approving 
petitions  of  lesser  units  [G.S.  115C-505];  to  secure  insur- 
ance coverage  for  workers'  compensation  for  teachers  and 
other  school  employees  paid  from  local  and  special  funds 
[G.S.  115C-337(a)];  to  acquire,  own,  and  operate  school 
transportation  services  [G.S.  115C-239];  to  enter  lease- 
purchase  contracts  for  automobiles  [G.S.  115C-47(28)];  to 
authorize  the  observance  of  a  moment  of  silence  [G.S. 
115C-47(29)];    to    appoint    advisory    councils    [G.S. 
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)    115C-47(30)];  and  to  refer  all  students  who  drop  out  of  the 
public  schools  to  appropriate  services  [G.S.  115C-47(32)] . 

Action  Extending  beyond 
Board  Members'  Terms 

Although  the  individuals  who  serve  on  the  board 
change,  the  school  board  itself  is  a  continuing  legal  enti- 
ty. But  courts  consistently  hold  that  a  current  board  does 
not  have  unlimited  power  to  bind  the  board  in  the  future. 
It  generally  may  not  bind  a  future  board  to  take  a  specific 
action  on  a  question  that  will  come  before  the  new  board.'" 
Still  the  board  may  enter  into  contracts  that  extend  for  a 
reasonable  time  beyond  the  term  of  the  current  board  mem- 
bers, especially  when  the  contract  begins  immediately  and 
is  not  one  that  becomes  effective  after  the  current  mem- 
bers' terms  expire.  The  test  of  how  far  into  the  future  a 
board  may  bind  another  board  is  what  is  reasonably  neces- 
sary for  the  schools'  welfere,  and  that  question  is  ultimately 
one  for  a  court  to  determine.  And,  of  course,  the  General 
Assembly  has  granted  boards  specific  authority  to  bind  fu- 
ture boards  in  several  situations.  For  example,  the  board 
may  enter  continuing  contracts  for  capital  outlay,  offer  a 
superintendent  a  four-year  contract,  and  employ  career- 
status  teachers. 

Individual  Board  Members' 
Authority  to  Obligate  the  Board 

As  noted  in  regard  to  the  school  board's  corporate  na- 
ture, the  board  has  a  legal  existence  separate  and  apart  from 
its  members  or  its  committees,  and  the  power  given  to  the 
board  may  be  exercised  only  by  it.  As  the  North  Carolina 
Supreme  Court  has  said,  the  school  board  cannot  perform 
its  functions  through  its  members  or  its  superintendent  act- 
ing individually,  informally,  and  separately."  There  are  ex- 
ceptions to  this  general  proposition  of  law: 

1)  The  board  may  authorize  individual  members  to 
act  for  it  in  ministerial  or  administrative  matters, 
though  it  may  not  delegate  the  task  of  making  de- 
cisions that  involve  judgment  and  discretion  on  the 
part  of  the  board,  such  as  selecting  an  architect  or 
a  principal .'2 


2)  The  General  Assembly  may  authorize  delegation 
of  discretionary  authority.  For  example,  G.S. 
115C-45(c)  permits  the  board  to  designate  hearing 
panels  composed  of  at  least  two  board  members 
to  hear  and  act  on  appeals  from  the  decisions  of 
school  personnel. 

3)  An  individual  member  may  act  for  the  board  in 
emergencies.  When  feilure  to  act  may  result  in  seri- 
ous damage  to  school  property  or  injury  to  students, 
the  courts  will  usually  require  the  board  to  honor 
commitments  made  in  its  name  by  a  member  or 
an  employee.'' 

Lawsuits  by  and  against 
the  Board 

G.S.  115C-44  authorizes  the  school  board  to  initiate 
any  lawsuit  or  action  to  recover  or  preserve  any  money 
or  property  of  the  schools  except  when  the  school  trea- 
surer breaches  his  bond;  in  this  circumstance  the  action 
is  brought  by  the  board  of  county  commissioners.  This  stat- 
ute also  provides  that  in  any  action  brought  against  the 
board,  the  board  order  or  action  is  "presumed  to  be  cor- 
rect and  the  burden  of  proof  shall  be  on  the  complaining 
party  to  show  the  contrary."  That  is,  there  is  a  clear 
presumption  of  correctness  as  to  any  board  order  or  ac- 
tion in  all  lawsuits  brought  in  any  court  against  the  board, 
and  it  is  up  to  the  complaining  party  to  show  otherwise.'* 

Selection  of  Board  Members 

General  Law.  Subject  only  to  constitutional  restric- 
tions and  the  Voting  Rights  Act  of  1965,"  the  General  As- 
sembly may  provide  for  the  qualifications,  selection,  term 
of  office,  and  conditions  of  school  board  membership  as 
it  sees  fit.  G.S.  115C-35  provides  that  a  county  board  con- 
sists of  five  members  elected  at  large  for  four-year  terms. 
County  boards  are  elected  biennially  on  a  nonpartisan  basis 
at  the  time  of  the  primary  election  in  even-numbered  years; 
terms  of  office  are  staggered  so  that  either  two  or  three 
of  the  members'  terms  expire  every  two  years.'*  Any  of 


10.  See  Murphy  v.  City  of  Cambridge,  173  N.E.2d  616  (Mass.  1961). 

11.  Iredell  County  Bd.  of  Educ.  v.  Dickson,  235  N.C.  359,  362,  70  S.E.2d 
14  (1952). 

12.  See  Bowles  v.  Fayetteville  Graded  Schools,  211  N.C.  36.  188  S.E.  615 
(1936)  (North  Carolina  Supreme  Court  voided  a  delegation  of  authority  by  the 
school  board  to  a  board  committee  to  investigate  and  sell  school  board  property). 


13.  See  Smith  Laboratories  \.  Chester  School  Bd.,  33  Del.  Co.  97  (Pa.  1944). 

14.  See.  e.g. .  Eggiman  v.  Wake  County  Bd.  of  Educ,  22  N.C.  App.  459. 
206  S.E. 2d  754,  cert,  denied.  285  N.C.  756,  209  S.E. 2d  280  (1974). 

15.  Voting  Rights  Act,  42  U.S.C.  §  1971  et  seq.  See  Michael  Crowell,  "Pos- 
sible Surprises  Ahead— Preclearance  Under  the  1965  Voting  Rights  Act."  School 
Law  Bulletin  17  (Spring  1986);  1-9. 

16  G.S.  115C-37(a). 
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these  requirements  may  be  altered  for  a  particular  county 
school  unit  through  local  legislation  (that  is,  a  law  spe- 
cially enacted  by  the  General  Assembly  for  that  unit  and 
perhaps  a  few  others).  Through  local  legislation,  some 
boards  now  are  elected  on  a  partisan  basis,  some  have  more 
than  five  members,  and  some  have  six-year  terms.  The 
legislative  provisions  for  a  particular  board  must  be  exam- 
ined to  determine  whether  they  differ  from  the  general  law. 

Each  of  the  state's  city  administrative  units  was  created 
by  a  local  act,  and  that  act  determines  how  its  board  mem- 
bers are  selected.  Members  of  some  city  boards  are  ap- 
pointed. The  general  law  does  not  apply  to  them  in  any 
way  unless  it  is  incorporated  into  the  special  act.  To  dis- 
cover what  provisions  apply  to  a  particular  city  unit,  one 
must  consult  the  special  legislative  act  that  created  the  unit 
and  amendments  to  that  act.^'  This  information  should  be 
available  from  the  county  board  of  elections  or  from  the 
school  board. 

Eligibility  to  Vote  for  the  Board.  Only  residents  of 
a  school  administrative  unit  who  are  registered  to  vote  may 
vote  in  school  board  elections  for  that  unit.  That  is,  a  resi- 
dent of  a  city  school  administrative  unit  may  not  vote  in 
a  county  school  board  election,  and  vice  versa.'* 

Qualifications  for  Board  Membership.  State  con- 
stitutional and  statutory  provisions  establish  the  require- 
ments for  eligibility  to  serve  on  a  local  board  of  education. 
G.S.  115C-37(g)  provides  that  any  person  qualified  to  hold 
state  office  under  the  North  Carolina  Constitution  may  be 
a  school  board  member  unless  he  is  employed  by  the  ad- 
ministrative unit  where  he  wishes  to  serve.  In  that  event 
he  must  resign  his  employment  if  he  is  elected  or  appointed 
to  the  board." 

Candidates  must  meet  the  requirements  of  the  North 
Carolina  Constitution.  Article  VI,  Section  6,  states  that 
every  qualified  voter  in  North  Carolina  who  is  twenty-one 
years  of  age,  unless  otherwise  disqualified,  is  eligible  for 
election  by  the  people  to  office.  The  constitution  also  states 
that  with  respect  to  any  popularly  elected  office,  only  some- 
one who  is  qualified  to  vote  in  an  election  for  that  office 
may  be  elected  to  the  office.^"  Therefore  a  candidate  must 


17.  See  Robert  E.  Phay  and  Robert  M.  Ward,  Local  Acts  Creating  and  Pruvid- 
ing  for  North  Carolina  School  Administrative  Units  (Chapel  Hill:  Institute  of 
Government,  1972),  for  an  analysis  of  each  city  school  administrative  unit  and 
the  local  acts  providing  for  it.  For  amendments  after  1972,  the  Session  Laws 
must  be  checked. 

18.  Locklear  v.  North  Carolina  State  Bd.  of  Elections,  514  F.2d  1152  (4th 
Cir.  1975). 

19.  G.S.  115C-37(g). 

20.  N.C.  Const.  Art.  VI,  §  8. 


reside  in  the  school  unit  where  he  seeks  election  in  order  ( 
to  be  eligible  for  election;  if  he  moves  out  of  that  unit  during 
his  term,  he  is  no  longer  qualified  to  serve  because  he  is 
no  longer  qualified  to  vote  for  board  members. 

G.S.  115C-35(b)  restates  diis  requirement— that  is,  one 
must  reside  within  the  boundary  lines  of  the  local  school 
administrative  unit  in  order  to  be  eligible  for  election  to 
the  board  of  education  for  that  unit. 

Vacancies  in  Nominations  for  County  Boards.  If  a 
candidate  nominated  for  membership  on  a  county  school 
board  on  a  partisan  basis  dies,  resigns,  or  becomes  ineligi- 
ble or  disqualified  for  the  position  between  the  time  of  his 
nomination  and  the  election,  the  county  executive  com- 
mittee of  the  original  candidate's  party  selects  the  new 
nominee.^' 

Double  Officeholding 

North  Carolina's  Constitution  restricts  the  number  of 
public  offices  a  person  may  hold  simultaneously.  Article 
VI,  Section  9,  prohibits  one  from  holding  the  following 
combinations  of  offices  or  places  of  trust  or  profit: 

1)  An  office  under  the  United  States  or  under  another 
state  government  and  an  elective  office  in  North       ^ 
Carohna;  ^^ 

2)  Two  offices  in  North  Carolina  filled  by  election; 

3)  Two  or  more  appointive  offices  or  any  combina- 
tion of  elective  and  appointive  offices  "except  as 
the  General  Assembly  shall  provide  by  general  law." 

Under  that  third  provision,  the  General  Assembly  is 
authorized  to  permit,  by  general  law,  exceptions  to  the  con- 
stitutional prohibition,  and  it  has  done  so^^  as  follows.  Any 
person  who  holds  an  appointive  office  in  state  or  local 
government  may  hold  concurrently  one  other  appointive 
office  or  an  elective  office  in  either  state  or  local  govern- 
ment. Also  any  person  who  holds  elective  office  in  state 
or  local  government  may  hold  concurrently  one  appoint- 
ive office  in  either  state  or  local  government.  A  person 
who  holds  an  office  or  position  in  the  federal  postal  sys- 
tem may  concurrently  hold  a  position  in  state  or  local 
government.  A  person  who  holds  any  office  in  violation 
of  the  state  constimtion  forfeits  all  rights  and  emoluments 
to  the  office.^' 

G.S.  115C-37(g)  further  limits  the  double-officeholding 
possibilities  for  a  school  board  member.  The  holder  of  an 


21.  G.S.  115C-37(e). 

22.  G.S.  128-1.1. 

23.  G.S.  128-2. 
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J  elective  office  may  not  serve  as  a  member  of  a  local  board 
of  education,  regardless  of  whether  board  membership  is 
elective  or  appointive. 

Oath-Taking 

The  technical  term  for  taking  an  oath  of  office  and 
assuming  the  duties  of  that  office  is  qualification.  Every 
new  board  member,  whether  elected  or  appointed,  who 
is  filling  a  regular  term  or  a  vacancy  must  qualify.  Newly 
elected  county  school  board  members  must  take  an  oath 
at  the  December  board  meeting  following  their  election, 
unless  a  local  act  specifies  otherwise.^*  A  member 
appointed  to  fill  a  vacancy  must  take  the  oath  before  he 
begins  his  official  duties. 

The  oath  of  office  they  take  is  prescribed  in  Article 
VI,  Section  7,  of  the  state  constitution."  The  constitution 
itself  states  that  a  person  elected  or  appointed  to  an  office 
shall  take  this  oath  before  entering  upon  the  duties  of  the 
office.  The  oath  reads: 


I, 


do  solemnly  swear 


(or  affirm)  that  I  will  support  and  maintain  the  Con- 
stitution and  laws  of  the  United  States,  and  the  Con- 
stitution and  laws  of  North  Carolina  not  inconsistent 
therewith,  and  that  I  will  faithfully  discharge  the  duties 
of  my  office  as ,  so  help  me  God. 

A  superintendent  must  swear  (or  affirm)  that  he  will 
faithfully  perform  the  duties  of  the  office.^*  The  oath  he 
takes  is  the  "general  oath"  set  out  in  G.S.  11-11: 


I, 


.,  do  swear  (or  af- 


firm) that  I  will  well  and  truly  execute  the  duties  of 

the  office  of according  to 

the  best  of  my  skill  and  ability,  according  to  law;  so 
help  me  God. 

The  superintendent  should  also  take  the  oath  in  G.S.  11-7, 
which  implements  a  requirement  of  Article  VI  of  the  United 
States  Constitution: 

do  solemnly  and 


I, 

sincerely  ^ear  (or  affirm)  that  1  will  support  the  Con- 
stitution of  the  United  States;  that  1  will  be  faithful 
and  bear  true  allegiance  to  the  State  of  North  Caro- 
lina, and  to  the  constitutional  powers  and  authorities 
which  are  or  may  be  established  for  the  government 


thereof;  and  that  I  wiU  endeavor  to  support,  maintain 
and  defend  the  Constitution  of  said  State,  not  incon- 
sistent with  the  Constitution  of  the  United  States,  to 
the  best  of  my  knowledge  and  ability,  so  help  me  God. 

Because  G.S.  11-7  and  G.S.  U-U  apply  to  "persons  elected 
or  appointed  to  any  public  office  in  the  state,"  city  school 
board  members  should  also  take  these  two  oaths.  However, 
the  oath  mandated  for  members  of  county  boards  would 
almost  certainly  be  sufficient  for  members  of  city  boards. 

A  variety  of  people  may  administer  oaths.  They  in- 
clude justices,  judges,  magistrates,  clerks,  assistant  clerks, 
and  deputy  clerks  of  the  General  Court  of  Justice;  the  secre- 
tary of  state;  notaries  public;  registers  of  deeds;  mayors; 
and  chairmen  of  state  legislative  committees."  The  superin- 
tendent may  administer  oaths  to  teachers  and  other  school 
officials.^*  The  chairman  of  a  county  board  of  education 
may  administer  oaths  in  any  matter  or  hearing  before  that 
board  .^' 

An  officeholder  who  fails  to  take  the  oath  of  office 
before  beginning  his  duties  may  be  ejected  from  office  and 
fined  SSCX).'"  But  failure  to  take  the  oath  of  office  does  not 
make  the  officeholder's  acts  invalid.'' 

Illegal  Appointments 

When  an  office  is  to  be  filled  by  appointment,  the  ap- 
pointment should  be  in  the  public's  best  interest.  G.S. 
14-228  prohibits  the  buying  and  selling  of  any  office  that 
touches  or  concerns  the  receipt,  collection,  control,  or  dis- 
bursement of  public  revenues.  Superintendents  and  school 
board  members  may  not  (1)  bargain  away  or  sell  an  office 
or  deputation  of  an  office;  (2)  give  or  take  "money,  re- 
ward or  other  profit,"  directly  or  indirectly,  in  exchange 
for  an  office  or  deputation  of  an  office;  or  (3)  give  or  take 
any  promise,  covenant,  bond  or  assurance  of  money,  re- 
ward, or  other  profit  for  an  office  or  deputation  of  an  office. 
One  who  violates  this  statute  is  guilty  of  a  misdemeanor 
and  on  conviction  must  forfeit  "all  his  right,  interest  and 
estate  in  such  office"  and  may  be  imprisoned  and  fined 
at  the  discretion  of  the  court. 

Similar  misconduct  is  forbidden  in  officeholders'  em- 
ployment of  subordinates.  An  official  or  employee  may  not 


24.  G.S.  115C -37(d). 

25.  G.S,  115C-37(d). 
26  G.S.  115C-272(a). 


27.  G.S.  11-7.1. 

28.  G.S.  115C-276(f). 

29.  G.S.  11-9. 

30.  G.S.  128-5. 

31.  Vance  S.  Harrington  &  Co.  v.  Renner.  236  N.C.  321.  72  S.E.2d  838 
(1952);  Crabtree  v.  Board  of  Educ.  199  N.C  645,  155  S.E.  550  (1930). 
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directly  or  indirectly  receive  or  demand  any  part  of  a  subor- 
dinate's comp)ensation  as  the  price  of  the  subordinate's 
appointment  or  retention.  Violating  this  statute  is  a  mis- 
demeanor; on  conviction  an  offender  is  subject  to  removal 
from  office?^  Furthermore  all  bargains,  bonds,  and  assur- 
ances made  or  given  for  the  purchase  or  sale  of  any  office, 
the  sale  of  which  is  contrary  to  law,  are  void.^^ 

Organization  of  the  Board 

The  General  Statutes  give  very  little  guidance  on  how 
a  board  of  education  should  be  organized,  and  local  boards 
are  free  to  decide  most  questions  of  organization  and 
procedure. 

Organizational  Meeting.  Each  local  board  (unless  a 
local  act  provides  otherwise)  must  hold  an  organizational 
meeting  no  later  than  sixty  days  after  its  newly  elected  or 
appointed  members  are  sworn  in  and  as  often  thereafter 
as  the  board  deems  appropriate.''*  The  board  may  set  the 
date  of  its  organizational  meeting  as  long  as  the  date  is  with- 
in this  sixty-day  limit.  The  December  meeting  at  which 
new  county  board  members  qualify  by  taking  their  oath 
of  office  may  serve  as  the  organizational  meeting.  If  it  does, 
the  first  order  of  business  should  be  the  oath  taking  by  new 
board  members,  followed  by  the  election  of  the  board 
chairman. 

Board  Chairman.  At  the  organizational  meeting 
board  members  must  elect  one  member  to  serve  as  chair- 
man for  one  year,  or  until  his  successor  is  elected  and  quali- 
fied." This  election  should  occur  in  open  session.  The 
chairman  presides  over  board  meetings;  if  he  is  absent, 
the  board  may  appoint  another  member  to  serve  as  tem- 
porary chairman.  The  chairman  is  authorized  to  call  spe- 
cial sessions  of  the  board  as  often  as  school  business 
requires,  as  is  the  board  secretary.'* 

Board  Secretary.  The  superintendent  serves  as  secre- 
tary to  the  board  but  may  not  vote  on  issues  before  it.''' 
As  secretary,  he  must  keep  a  record  of  all  board  proceed- 
ings, issue  all  board  notices  and  orders,  and  otherwise  be 
the  board's  executive  officer.  The  secretary  sees  that 
minutes  of  the  board  meetings  are  promptly  and  accurate- 
ly recorded  in  the  minute  book,  which  must  be  kept  in  the 
board's  office  and  open  to  public  inspection.  If  the  office 


of  superintendent  is  vacant,  the  board  may  elect  one  of  its  \ 
members  to  serve  as  secretary  to  the  board.  Although  the 
superintendent  normally  attends  executive  sessions  of  board 
meetings,  the  board  may  exclude  him  from  a  session  at 
which  his  own  performance  is  being  discussed  or  at  any 
other  time  it  decides  his  exclusion  is  necessary. 

Meetings 

Open  Meetings.  School  boards  are  subject  to  North 
Carolina's  open  meetings  law  [G.S.  143-318.9  through 
-318.18].  For  a  full  discussion  of  the  law,  see  David  M. 
Lawrence,  Open  Meetings  and  Local  Government  in  North 
Carolina  (Chapel  Hill,  N.C.:  Institute  of  Government, 
1986). 

Meeting  Schedule.  School  board  members  must  act 
as  a  board  at  properly  called  meetings;  they  may  not  act 
as  individuals  or  through  informal  meetings."  A  board  is 
bound  by  action  taken  at  meetings.  Informal,  separate,  and 
individual  actions  of  even  a  majority  of  the  board  will  not 
suffice.  Transactions  must  be  authorized  by  formal  action 
taken  at  a  meeting  attended  by  a  majority  of  board 
members. 

In  addition  to  the  December  meeting  required  for  ^ 
county  boards  when  newly  elected  members  take  office  vi 
and  the  organizational  meeting  (if  it  is  not  the  December 
meeting),  all  local  boards  must  meet  on  the  first  Monday 
in  January,  April,  July,  and  October  each  year,  or  as  soon 
thereafter  as  practicable."  But  boards  can  and  do  meet  more 
frequently,  usually  monthly,  and  hold  other  meetings  if 
needed.  As  long  as  the  meeting  is  properly  called  and  con- 
ducted, board  action  may  be  taken  at  either  a  regular  or 
special  meeting,'*"  but  special  meetings  should  not  be 
deliberately  called  for  the  purpose  of  precluding  partici- 
pation by  a  particular  board  member. 

Notice.  Except  for  regularly  scheduled  meetings,  a 
meeting  is  legal  only  if  board  members  have  been  specifi- 
cally notified  of  it.  If  a  special  meeting  must  be  called  but 
a  member  cannot  be  reached  for  good  reason  (perhaps  she 
is  out  of  the  state),  the  notice  of  the  special  meeting  may 
be  waived  by  that  board  member  after  the  meeting,  there- 
by making  legal  any  action  taken  then.  This  waiver  should 


32.  G.S.  128-4. 

33.  G.S.  128-3. 

34.  G.S.  llSC^Ka). 

35.  G.S.  115C^l(a). 

36.  G.S.  I15C^l(b). 


37.  G.S.  llSC^Ua)  and  -276  (b). 

38.  KisUer  v.  Randolph  County  Bd.  of  Educ.  233  N.C.  400,  406,  64  S.E.2d 
403  (1951).  Accord  Iredell  County  Bd.  of  Educ.  v.  Dickson,  235  N.C.  359.  362. 
70  S.E.2d  14  (1952). 

39.  G.S.  115C-41(b). 

40  KisUer,  233  N.C.  at  400. 
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7  be  recorded  in  the  board  minutes.  The  actions  taken  at  the 
special  meeting  should  be  ratified  at  the  next  regular  or 
properly  called  special  meeting  of  the  board. 

Agenda.  The  board  secretary  prepares  the  agenda  for 
the  meeting.  Any  board  member  may  have  an  item  placed 
there.  The  agenda  must  be  available  for  public  inspection 
when  it  is  distributed  to  all  board  members.'" 

Quorum.  In  the  absence  of  statutory  guidance  for  what 
constitutes  a  quorum  for  a  school  board  meeting,  the  North 
Carolina  Supreme  Court  adopted  the  English  common  law 
requirement  of  a  simple  majority  of  the  board's  members.''^ 
This  rule  has  been  followed  in  the  open-meetings  statute."*' 
If  there  is  a  vacancy  on  the  board,  a  quorum  is  still  or- 
dinarily based  on  a  board's  full  membership.  Board  mem- 
bers who  have  been  excused  from  voting  or  who  refuse 
to  vote  will  nevertheless  be  counted  for  determining 
whether  a  quorum  is  present. 

Action  taken  at  a  meeting  at  which  there  was  no  quo- 
rum is  improperly  taken  and  therefore  void.  But  if  that  ac- 
tion has  already  been  relied  on  and  a  majority  of  the  board 
concludes  that  it  must  be  validated  from  the  date  of  the 
improper  meeting,  the  board  may— at  a  duly  called  meet- 
ing with  a  quorum  present— ratify  the  original  action.  This 
procedure  is  by  no  means  recommended,  but  it  may  be 
/  necessary  on  rare  occasions  when  parties  have  relied  in 
good  faith  on  the  original  action.  This  retroactive  valida- 
tion is  permissible  only  when  no  fraud  has  occurred  and 
a  majority  of  the  members  agree  that  such  a  step  is  neces- 
sary. Only  action  that  the  board  could  have  taken  at  a 
properly  called  meeting  may  be  ratified  in  this  way. 

Rules  of  Procedure.  The  basic  structure  for  decision 
making  by  a  board  is  its  rules  of  procedure.  Boards  cus- 
tomarily adopt,  or  at  least  follow,  formal  parliamentary 
procedures  to  govern  their  proceedings.  Many  boards  sim- 
ply adopt  (or  follow)  Robert's  Rules  of  Order.  But  these 
rules  are  designed  to  guide  the  deliberations  of  a  large  body 
and  may  not  always  be  the  best  choice  for  a  school  board.*'' 
Whatever  rules  are  adopted,  the  board  must  act  as  a  body, 
and  all  members  should  have  an  equal  opportunity  to  par- 
ticipate in  decision  making. 


Acting  by  Reference.  Board  members  may  not 
deliberate  or  take  any  action  on  any  matter  unless  the  sub- 
ject of  the  discussion  or  action  is  identified.  The  board 
may  not  refer  to  any  number  or  other  designation  intended 
to  make  it  impossible  for  persons  at  the  meeting  to  under- 
stand the  subject  of  the  action.*'  But  action  may  be  taken 
by  reference  to  an  agenda  if  copies  of  the  agenda  are  avail- 
able for  public  inspection  at  the  meeting. 

Voting.  A  member  may  be  excused  from  voting  on 
a  matter  involving  his  fmancial  interest  or  official  conduct. 
A  member  may  ask  to  be  excused  from  voting.  Also,  if 
the  board  believes  that  a  member  cannot  be  impartial  on 
an  issue  before  it,  it  may  disqualify  that  member  from  dis- 
cussing and  voting  on  the  matter."** 

Board  members  are  elected  or  appointed  to  make  de- 
cisions and  should  vote  on  all  issues  before  the  board  un- 
less excused  by  the  remaining  members.*^  However,  no 
legislation  prohibits  school  board  members  from  refusing 
to  vote  even  on  matters  that  do  not  involve  their  own  finan- 
cial interest  or  official  conduct.  Thus  whether  a  board 
member  may  abstain  (refrain  from  voting  without  being 
excused  by  other  board  members)  depends  on  the  rules 
of  procedure  adopted  by  the  local  board."**  If  a  board  has 
no  specific  rule  on  abstention,  Robert's  Rules  of  Order, 
which  permit  abstention,  are  generally  held  to  apply.  Note 
that  an  abstention  always  has  an  effect.  In  the  absence  of 
a  contrary  rule,  an  abstention  is  generally  counted  as  an 
affirmative  vote."*' 

Without  exception,  secret  ballots  are  prohibited.  Writ- 
ten ballots  may  be  used,  but  only  if  each  member  who  votes 
signs  his  ballot  and  the  minutes  of  the  meeting  show  the 
vote  of  each  member.  The  ballots  themselves  must  be  avail- 
able for  public  inspection  in  the  superintendent's  office  im- 
mediately after  the  meeting  and  until  the  minutes  of  that 
meeting  are  approved,  at  which  time  they  may  be  des- 
troyed.'" Board  members  may  not  vote  by  proxy."  Subject 
to  these  limitations,  the  method  of  voting  is  a  matter  for 
the  board  to  decide." 


41.  Unpublished  N.C.  attorney  general's  opinion.  May  M.  1984,  digested 
in  School  Imw  Bulletin  16  (Spring  1985):  28. 

42.  Edwards  v.  Yancey  County  Bd.  of  Educ,  235  N.C.  345,  70  S.E.2d  170 
(1952). 

43.  G.S.  143-318. 10(d). 

44.  For  a  set  of  suggested  rules  of  procedure,  see  Bonnie  E.  Davis,  "Rules 
of  Procedure  for  Ijocal  School  Boards,"  School  Law  Bulletin  12  (July  1981): 
1.10-15 


45.  G.S.  l43-318.B(c). 

46.  54  Op.  N.C.  Atfy  Gen.  86  (1985),  digested  in  School  Imw  Bulletin  16 
(Fall  1985):  32. 

47.  James  A.  Rapp,  Education  Law  (New  York;  Matthew  Bender  &  Co., 
1987),  §  3.06.3|dl,  3-89. 

48.  Unpublished  N.C.  attorney  general's  opinion.  May  7,  1987,  digested  in 
School  Law  Bulletin  19  (Winter  1988):  38. 

49  Ibid. 

50.  G.S.  143-318. 13(b). 

51.  40  Op.  N.C.  Att'y  Gen.  203  (1969). 

52.  See  Edwards  v.  Yancey  County  Bd.  of  Educ,  235  N.C.  345,  70  S.E.2d 
\10  (1952). 
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Public  Comment  During  Meetings.  Except  when  the 
board  is  in  executive  session,  it  must  permit  public  atten- 
dance and  observation.  Any  individual  or  group  may  re- 
quest to  be  on  the  agenda,  but  public  participation  is  a 
matter  within  the  board's  discretion.  Except  in  hearings 
required  by  statute,  a  board  need  not  allow  public  com- 
ment during  its  meetings— though  boards  do  permit  it.  The 
board  may  decide  as  a  matter  of  policy  to  set  aside  part 
of  each  meeting  for  public  comment  or  to  permit  comments 
on  each  agenda  item  as  it  is  discussed.  The  board  may  im- 
pose reasonable  restrictions  on  speakers  to  promote  effi- 
ciency, but  rules  regarding  public  comment  must  be 
content-neutral— that  is,  they  may  not  be  designed  to 
exclude  particular  points  of  view. 

Disruption  of  Meetings.  Anyone  who  willfully  dis- 
rupts or  disturbs  an  official  meeting,  whether  the  board 
is  meeting  in  open  or  executive  session,  and  refuses  to  leave 
after  being  directed  to  do  so  has  committed  a  misdemeanor 
punishable  by  a  fine  of  up  to  $250,  imprisonment  for  up 
to  six  months,  or  both.'^  Refusal  to  leave  a  closed  meeting 
after  having  been  asked  to  leave  constitutes  criminal 
trespass.'"  G.S.  115C-45(a)  authorizes  the  board  itself  to 
punish  for  contempt  any  person  who  engages  in  disorder- 
ly conduct  or  disturbance  that  disrupts  the  transaction  of 
official  business. 

Subpoena  Pbwer.  G.S.  115C-45  empowers  North 
Carolina  school  boards  to  subpoena  witnesses.  The  board 
may  issue  subpoenas  "in  any  and  all  matters  which  may 
lawftilly  come  within  the  powers  of  the  board  and  which, 
in  the  discretion  of  the  board,  require  investigation."  The 
sheriff  or  other  process-serving  officer  must  serve  the  sub- 
poena when  the  board  pays  the  fee  required  for  the  process- 
serving  function.  A  subpoenaed  witness  who  fails  to  ap- 
pear before  the  board  is  guilty  of  a  misdemeanor  and  is 
subject  to  a  fine  of  not  more  than  $50  or  imprisonment 
for  not  more  than  thirty  days. 

Minutes 

Minutes  provide  both  a  record  of  the  action  taken  by 
a  board  and  evidence  that  the  action  was  taken  according 
to  proper  procedures.  They  are  the  best  method  of  prov- 
ing the  actions  of  the  board.  In  the  absence  of  allegations 
of  fraud  or  mistake,  board  minutes  are  conclusively  pre- 
sumed correct.  Board  members  may  not  deny  what  the 
minutes  contain,  though  of  course  the  board  may  amend 


minutes  that  are  incorrect.''  The  superintendent  (or  in  the  \  . 
superintendent's  absence,  the  board  member  designated  as 
board  secretary)  prepares  the  minutes  of  school  board  meet- 
ings.'* He  must  "promptly  and  accurately"  record  them 
in  the  minute  book  after  they  have  been  approved  by  the 
board.  The  minute  book  must  be  kept  in  the  board's  office 
and  be  "open  at  all  times  to  public  inspection."  Minutes 
of  an  executive  session  need  not  be  made  public  if  that 
would  frustrate  the  purpose  of  the  executive  session .'' 

Vacancies  on  the  Board 

County  Boards 

A  vacancy  in  a  county  school  board  position  is  usual- 
ly filled  through  appointment  by  the  remaining  board  mem- 
bers meeting  in  open  session.'*  This  procedure  applies  to 
any  vacancy  on  a  county  board  whose  members  are  elected 
under  the  general  provisions  of  G.S.  115C-37(a)  (biennial 
nonpartisan  elections).  The  appointee's  term  of  office  lasts 
only  until  the  next  school  board  election,  when  a  candi- 
date is  elected  to  serve  any  unexpired  term  of  the  office 
in  which  the  vacancy  occurred. 

A  vacancy  on  a  county  board  of  education  elected  on  > 
a  partisan  basis  is  filled  by  the  person,  board,  or  commis-  Vl. 
sion  specified  in  the  act  under  which  that  board  operates, 
unless  the  act  specifies  that  the  appointment  is  to  be  made 
by  a  party  executive  committee."  In  that  case  the  remain- 
ing members  of  the  board  of  education,  not  the  executive 
committee,  make  the  appointment.  If  the  vacating  mem- 
ber was  elected  as  the  nominee  of  a  political  party,  the  per- 
son, board,  or  commission  that  is  filling  the  vacancy  must 
consult  with  that  party's  county  execufive  committee  and 
appoint  the  person  recommended  by  the  committee,  as  long 
as  the  recommendation  is  made  within  thirty  days  after 
the  vacancy  occurred.  The  recommended  individual  must 
be  appointed  to  the  board  except  as  follows.  If  not  all  voters 
in  the  county  were  eligible  to  vote  for  the  member  whose 
seat  is  vacant  (for  example,  if  the  county  also  contains  a 
city  school  administrative  unit),  the  appointing  authority 
need  accept  the  recommendation  only  if  the  county  ex- 
ecutive committee  restricted  voting  to  its  party  members 


53.  G.S.  143-318.17. 

54.  G.S.  14-134. 


55.  Rapp.  Education  Law.  §  3.06[4],  3-103. 

56.  G.S.  115C-276(b). 

57.  G.S.  143-318.11(d).  See  54  Op.  N.C.  Att'y  Gen.  84  (1985),  digested  in 
School  Law  Bulletin  16  (Summer  1985):  31,  recommending  that  boards  not  dis- 
close the  reasons  for  not  renewing  a  probationary  teacher's  contract. 

58.  G.S.  115C-37(f). 

59.  G.S.  115C-37.1(a). 
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who  represent  precincts  all  or  part  of  which  were  within 
the  territory  of  the  school  board  member  who  created  the 
vacancy.*" 

City  Boards 

A  vacancy  in  a  city  board  of  education  is  filled  differ- 
ently. A  city  board  fills  vacancies  according  to  the  provi- 
sions of  the  act  that  created  the  board.  If  that  act  does  not 
provide  for  filling  a  vacancy,  G.S.  115C-37(c)  authorizes 
the  governing  body  of  the  city  or  town  to  fill  the  vacancy 
by  appointment.  If  the  position  is  not  filled  within  thirty 
days,  the  State  Board  of  Education  may  then  fill  the  vacancy. 

It  is  important  to  remember  that  in  North  Carolina 
local  acts  of  the  legislature  may  modify  general  statutory 
provisions  like  the  ones  outlined  above.  For  example,  a 
local  act  might  specify  that  a  vacancy  in  a  city  board  be 
filled  by  the  remaining  board  members.  If  it  contains  such 
a  provision  but  does  not  provide  for  breaking  deadlocks, 
the  State  Board  of  Education  may  not  fill  a  vacancy  on  that 
local  board  according  to  G.S.  115C-37(c);  the  local  act  pre- 
vails, and  it  does  not  authorize  the  State  Board  to  act  when 
the  local  board  does  not  or  cannot  fill  the  vacancy.  Thus 
the  vacancy  would  continue. 

Removing  a  Board  Member 

On  rare  occasions  it  may  be  necessary  to  remove  a 
board  member  before  his  term  of  office  has  run.  Legally 
the  initiative  in  such  a  case  rests  with  the  superintendent 
of  public  instruction,*'  but  in  practice  the  removal  process 
usually  begins  when  people  in  the  community  or  other 
board  members  bring  the  allegations  of  a  board  member's 
misconduct  to  the  state  superintendent's  attention.  If  a  party 
believes  that  a  board  member  is  unable  or  unwilling  to  dis- 
charge his  duties  or  is  guilty  of  immoral  or  disreputable 
conduct  and  that  party  wishes  to  have  the  member  removed 
from  office,  the  party  must  give  the  state  superintendent 
the  evidence.  If  the  superintendent  concludes  that  he  has 
sufficient  evidence  that  the  charges  are  true,  he  notifies 
the  local  board  chairman— or  all  other  members  of  the 
board  if  the  chairman  is  the  offender.  The  board  then  noti- 
fies the  charged  member  that  it  will  hold  a  hearing  to  in- 
vestigate the  charge.  If  the  board  finds  the  charge  to  be 
true,  it  records  this  finding  in  the  minutes  and  declares 
the  office  vacant. 


The  removal  statute  predates  the  evolution  of  due 
process  concepts  that  guarantee  certain  rights  to  an  accused 
board  member.  The  charged  member  has  a  right  not  only 
to  a  hearing  but  also  to  be  represented  by  counsel,  to  present 
witnesses  and  evidence  in  his  favor,  to  examine  the  evi- 
dence and  cross-examine  the  witnesses  against  him,  and 
to  make  a  record  of  the  hearing.  The  "proper  notice"  speci- 
fied by  law  should  be  written  to  the  accused  board  mem- 
ber and  should  inform  him  accurately  of  the  charges  and 
the  time  and  place  of  the  hearing. 

There  is  another  general  law  procedure,  little  used, 
for  challenging  a  person's  right  to  hold  his  office.  G.S.  1-515 
authorizes  the  attorney  general  to  bring  an  action  to 
determine  a  board  member's  right  to  hold  office. 

North  Carolina  law  does  not  provide  for  removing  a 
board  member  through  a  recall  election. 

Compensation  of 
Board  Members 

The  administrative  unit's  tax-levying  authority  (near- 
ly always  the  board  of  county  commissioners)  sets  the  com- 
pensation and  expense  allowances  paid  to  board  members.*^ 
Funds  for  the  per  diem,  subsistence,  and  mileage  costs  of 
all  meetings  of  all  local  boards  of  education  must  be  pro- 
vided from  the  current  expense  fund  budget  in  the  local 
current-expense  appropriation  for  schools. 


Conflicts  of  Interest 

This  section  briefly  outlines  the  three  statutes  that  pro- 
hibit a  school  official  or  employee  from  having  a  private 
interest  in  any  contract  with  the  board  of  education.*^ 


Contracting  for  One's  Own 
Financial  Benefit 

G.S.  14-234  makes  it  a  misdemeanor  for  any  public 
official  or  employee  acting  under  his  public  authority  to 
make  a  contract  that  will  benefit  him  as  a  private  individual. 
The  statute  prohibits  a  board  member  (or  any  other  school 
official  or  employee)  from  entering  any  contract  from  which 
he  would  benefit  "in  any  manner."  Benefit  is  interpreted 
to  mean  a  financial  gain.  Although  the  statute  might  not 
be  intended  to  cover  a  remote  and  exceedingly  small  finan- 


60.  G.S.  115C-37.1(c). 

61.  G.S.  115C-39. 


62.  G.S.  U5C-38. 

63.  G.S.  115C-48  provides  that  members  of  local  boards  of  education  are 
criminally  liable  for  conduct  proscribed  by  G.S.  14-234  through  -237. 
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cial  interest,  the  safe  course  for  a  public  official  is  to  as- 
sume that  any  interest  is  enough  to  invoke  the  statute. 
Violation  of  this  statute  is  a  misdemeanor. 

If  a  person  owns  10  percent  or  less  of  a  business  enti- 
ty or  is  a  salaried  employee  of  such  an  entity,  he  is  not 
"interested"  if  the  board  has  authorized  the  undertaking 
by  resolution  and  the  public  official  whose  interest  is 
involved  did  not  vote  on  the  resolution. 

The  statute  has  one  broad  exception  and  three  limited 
ones.  The  first  exception,  enacted  in  1981,  exempts  mem- 
bers of  elected  school  boards  in  school  administrative  units 
where  there  is  not  a  city,  town,  or  village  of  more  than 
7,500  according  to  the  most  recent  official  federal  census. 
These  board  members  are  exempted  from  the  prohibitions 
of  G.S.  14-234  if  three  limitations  are  observed: 

1)  The  official  who  is  entering  into  the  contract  with 
his  unit  in  no  way  participates  in  his  official 
capacity  in  making  the  contract. 

2)  The  contract  or  undertaking  is  authorized  in  an 
open  meeting  and  recorded  in  the  minutes  by  a 
specific  resolution  of  the  board. 

3)  The  amount  involved  in  the  undertaking  or  con- 
tract or  series  of  undertakings  or  contracts  does 
not,  within  any  twelve- month  period,  exceed 
$10,000  for  medically-related  services  and  $15,000 
for  other  goods  or  services.  (The  limit  for  some 
individuals  could  thus  be  $25,000.) 

In  addition  all  such  undertakings  or  contracts  and  their 
amounts  must  be  reported  in  the  unit's  annual  financial 
audit.  The  board  must  also  keep  posted  at  all  times  a  cur- 
rent listing  of  all  undertakings  or  contracts  made  with  any 
of  the  officials  subject  to  this  exemption  during  the  preced- 
ing twelve  months. 

The  three  limited  exceptions  apply  only  when  the  con- 
tract is  authorized  by  a  resolution  of  the  school  board  and 
the  member  who  has  a  private  interest  does  not  vote.  The 
exceptions  apply  when  the  unit  is: 

1)  Transacting  business  with  a  bank  or  savings  and 
loan  association  in  which  a  member  has  a  private 
interest  if  the  transaction  is  in  the  regular  course 
of  official  business  and  is  formally  approved  by  the 


2)  Transacting  business  with  a  public  utility  regulated 
under  G.S.  Chapter  62;  and 

3)  Receiving  payment  for  services,  facilities,  or  sup- 
plies provided  to  needy  persons  under  a  state  or 
federal  assistance  program  if  (a)  the  needy  persons 
select  the  provider,  (b)  the  payment  is  at  the  stan- 
dard rate,  (c)  the  provider  takes  no  part  in  approv- 
ing his  own  bill,  and  (d)  participation  is  open  to 
all  providers. 


An  example  of  a  program  in  which  this  last  exception  might  y 
be  invoked  is  one  in  which  school  children  who  need  den- 
tal care  but  cannot  afford  it  are  sent  to  local  dentists,  who 
are  paid  by  the  board  from  state  or  federal  funds. 

Acting  as  an  Agent 
for  Suppliers 

G.S.  14-236,  which  applies  to  school  employees  and 
board  members,  prohibits  school  officials  from  having  any 
fmancial  interest  in  the  sale  of  goods  to  the  unit  they  serve. 
It  is  a  misdemeanor  for  a  board  member  to  (1)  have  a  finan- 
cial interest  in  supplying  goods  to  the  school  system,  (2) 
act  as  agent  for  anyone  who  supplies  goods  to  the  system, 
or  (3)  receive  a  reward  for  influencing  the  board  to  select 
certain  goods.  Conviction,  which  may  result  in  a  fine  of 
between  $50  and  $500  and  imprisonment  at  the  court's  dis- 
cretion, is  accompanied  by  removal  from  office.  This  re- 
striction does  not  apply  to  board  members  in  administrative 
units  where  there  is  not  a  city,  town,  or  village  of  more 
than  7,500  if  the  limitations  discussed  above  are  met. 

Buying  School  Supplies  from  an 
Interested  Officer 

If  a  board  buys  supplies  in  which  one  of  its  members 
has  a  fmancial  interest  in  violation  of  G.S.  14-236,  G.S. 
14-237  imposes  a  penalty  on  the  other  board  members.  The 
board  members  must  be  removed  from  office  (though 
presumably  a  member  who  voted  against  the  purchase 
would  not  be  removed)  and,  on  conviction,  are  guilty  of 
a  misdemeanor. 


Misuse  of  Confidential  Information 

G.S.  14-134.1  prohibits  the  misuse  of  confidential  in- 
formation by  public  officials  and  employees.  It  is  a  mis- 
demeanor for  a  board  member  to  use  confidential 
information  acquired  in  an  official  capacity  or  in  contem- 
plation of  official  action  by  the  individual  or  by  the  board 
of  education  to  (1)  acquire  a  pecuniary  interest  in  any 
property,  transaction,  or  enterprise  or  gain  any  pecuniary 
benefit  that  may  be  affected  by  the  information  or  official 
action;  or  (2)  intentionaUy  help  another  do  any  of  these  acts. 


Nepotism 

Nepotism  is  the  employment  or  appointment  of  rela- 
tives. There  is  no  constitutional  or  stamtory  provision  pro- 
hibiting nepotism  in  North  Carolina  by  boards  of  education. 


~^  and  it  is  not  an  illegal  practice.  When  provisions  against 
nepotism  have  been  adopted,  they  have  usually  been 
upheld.*'* 

Board  members  should  be  prepared  for  close  scruti- 
ny of  a  decision  to  employ  a  member's  relative.  A  deci- 
sion to  employ  should  have  a  rational  basis,  and  the  same 
criteria  should  be  applied  to  all  applicants.  Board  mem- 
bers should  not  participate  in  discussing  or  voting  on  em- 
ployment decisions  (hiring,  renewal,  discipline)  that  involve 
a  family  member.  The  fact  that  a  relative  is  currently  em- 
ployed by  the  board  does  not  preclude  a  person  from  seek- 
ing membership  on  the  board.*' 

The  Superintendent 

Almost  certainly  the  board's  most  important  respon- 
sibility is  selecting  a  superintendent.  The  superintendent 
is  the  board's  chief  administrative  officer,  and  it  is  his  duty 
to  implement  the  policies,  rules,  and  regulations  of  the  local 
board  of  education,  the  state  superintendent  of  public 
instruction,  and  the  State  Board  of  Education.** 

Selection 

)  It  is  the  local  school  board  that  hires  the  superinten- 

dent, and  the  board  has  wide  latitude  in  making  this  sig- 
nificant choice.  Candidates  for  the  post  must  have  served 
as  a  principal  in  a  North  Carolina  public  school  or  have 
equivalent  experience  as  prescribed  by  the  State  Board  of 
Education,  and  they  mu.st  meet  other  requirements  set  by 
the  State  Board  concerning  minimum  credentials,  educa- 
tion, and  experience.  If  a  board  selects  a  person  who  is 
not  qualified  or  cannot  qualify  for  the  position  to  serve 
as  superintendent,  that  decision  is  void,  and  the  board  must 
make  another  choice.*^ 

The  superintendent  must  reside  in  the  county  where 
he  is  employed.  The  superintendent  may  not  teach  or  be 
regularly  employed  in  any  other  capacity  that  may  limit 
or  interfere  with  his  duties  as  superintendent.*' 

Superintendents  are  selected  pursuant  to  G.S.  115C-271. 
County  boards  elect  the  superintendent  at  a  meeting  held 
biennially  or  quadrennially  not  later  than  April  30.  The 
superintendent  takes  office  the  following  July  1  for  a  term 


1988  SPRING  D  23 

of  two  or  four  years,  or  until  his  successor  is  selected  and 
qualified.  The  decision  whether  to  offer  a  contract  for  two 
or  four  years  is  within  the  discretion  of  the  board.  City 
boards  also  select  superintendents  in  this  manner,  although 
the  statute  is  silent  on  the  starting  date  of  a  new  contract.*' 

Contracts 

The  term  and  the  conditions  of  employment  must  be 
in  a  written  contract  between  the  board  and  the  superin- 
tendent; a  copy  of  the  contract  must  be  filed  with  the  su- 
perintendent of  public  instruction.  The  board  decides  on 
the  amount  of  local  funds,  if  any,  it  will  add  to  the  superin- 
tendent's salary  as  established  by  the  State  Board's  salary 
schedule  and  whether  the  superintendent  will  receive  such 
other  locally  financed  benefits  as  reimbursement  for  trans- 
portation costs. 

The  board  may,  with  the  superintendent's  written  con- 
sent, extend  or  renew  the  term  of  the  superintendent's  con- 
tract at  any  time  during  the  contract's  final  year.  But  in 
any  year  when  new  members  are  to  be  elected  or  appointed, 
the  board  may  not  act  on  extension  or  renewal  until  the 
new  members  have  taken  office.^" 

Vacancies 

When  a  superintendent  does  not  complete  his  full  term 
of  two  or  four  years  because  of  death,  resignation,  removal 
for  cause,  or  any  other  reason,  the  board  may  fill  the  vacan- 
cy on  a  temporary  or  permanent  basis."  If  the  superinten- 
dent is  on  an  approved  leave  of  absence,  without  pay,  an 
acting  superintendent  may  be  appointed  to  serve  during 
the  interim. 

If  the  vacancy  is  not  filled  immediately  on  a  perma- 
nent or  temporary  basis,  or  if  the  superintendent  is  on  an 
approved  leave,  the  board  may  assign  to  a  board  employee 
any  of  the  superintendent's  duties  that  "necessity  requires 
be  performed  during  such  time."  The  assignment  must  be 
by  board  resolution  and  recorded  in  the  minutes.  The  su- 
perintendent of  public  instruction  and  the  controller  of  the 
State  Board  of  Education  must  approve  the  assignment. 


64.  Rapp,  Education  Law.  §  3.04[5][n,  3-40. 

65.  See  Dwyer  v.  Conflict  of  Interest  Comm'n,  646  F.  Supp.  707  (D.R.I. 
1986).  But  see  Campbell  v.  Lehman,  728  F.2d  49  (Lst  Cir.  1984). 

66.  G.S.  115C-276(a). 
67  G.S.  115C-271. 
68.  G.S.  115C-272. 


69.  G.S.  115C-271. 

70.  There  is  some  uncertainty  as  to  whether  the  "frnal  year"  of  a  superin- 
tendent's contract  refers  to  the  last  calendar  year  in  which  the  contract  is  in  ef- 
fect or  the  last  twelve  months  of  the  contract.  At  the  North  Carolina  School 
Attorneys'  Conference,  held  at  the  Institute  of  Government,  Chapel  Hill,  N.C. 
(Feb.  6,  1987),  Andrew  A.  Vanore,  Jr.,  senior  deputy  North  Carolina  attorney 
general,  said  that  the  term  means  the  last  twelve  months  of  the  contract. 

71.  G.S.  115C-275. 
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If  the  duty  of  signing  warrants  and  checks  is  so  assigned, 
the  boani  must  immediately  give  proper  notice  to  state  and 
local  disbursing  officers. 

The  statutes  provide  little  guidance  about  the  length 
of  the  term  that  can  be  offered  to  a  superintendent  chosen 
to  fill  a  vacancy.  At  one  time  most  school  boards  assumed 
that  the  term  they  could  offer  a  superintendent  selected  to 
fill  a  vacancy  ran  from  the  time  the  vacancy  was  filled  un- 
til April  of  the  next  odd-numbered  year.  But  an  attorney 
general's  opinion  concluded  that  allowing  the  board  to  offer 
a  contract  for  only  the  duration  of  the  unexpired  term  would 
pose  difficult  recruitment  problems  if  the  remaining  term 
was  short."  It  interpreted  G.S.  115C-271  and  G.S.  115C-275 
to  permit  a  vacancy  to  be  filled  with  a  contract  for  either 
two  or  four  years. 


perintendent's  performance  but  has  insufficient  grounds  / 
to  initiate  a  dismissal  proceeding  or  chooses  not  to  do  so, 
it  may  buy  out  the  remainder  of  his  contract  term.  A  board 
that  is  willing  to  pay  the  full  salary  for  the  contract  term 
may  relieve  the  superintendent  of  all  his  duties.  In  1985 
the  Fourth  Circuit  Court  of  Appeals,  which  has  jurisdic- 
tion over  North  Carolina,  held  that  such  action  does  not 
deprive  the  superintendent  of  a  property  interest  (that  is, 
his  legitimate  expectation  of  continued  employment  based 
on  his  contract).  Although  that  interest  includes  the  right 
to  receive  compensation,  it  does  not  include  a  right  to  en- 
gage actively  in  and  execute  the  duties  of  his  office.''*  As 
a  result,  the  board  is  not  required  to  follow  the  due  process 
procedures  that  would  apply  to  a  dismissal  during  the  con- 
tract term. 


Removal 

Dismissing  a  superintendent  during  the  contract  term 
is  a  serious  step.  A  board  of  education  may  remove  a  school 
superintendent  if  it  finds  that  (1)  the  superintendent  is  guilty 
of  immoral  or  disreputable  conduct  or  (2)  he  refuses  or 
fails  to  perform  the  duties  of  his  office.^^  If  the  superin- 
tendent of  public  instruction  concludes  that  he  has  suffi- 
cient evidence  that  the  local  superintendent  is  not  capable 
of  discharging  his  duties,  or  is  not  doing  so,  or  is  guilty 
of  immoral  or  disreputable  conduct,  the  state  superinten- 
dent must  report  the  matter  to  the  local  board.  If  the  board 
determines,  after  a  hearing  and  "careful  investigation,"  that 
the  charges  are  true,  it  declares  the  office  vacant  and  elects 
a  new  superintendent.  A  superintendent  who  thinks  he  has 
been  unlawfully  removed  from  office  may  "try  his  title  to 
office"  in  the  state  courts.^'* 

If  the  superintendent  fails  in  his  assigned  duties,  he 
is  subject,  after  notice,  to  an  investigation  by  the  superin- 
tendent of  public  instruction  or  by  the  local  board  of  edu- 
cation. For  persistent  failure  to  perform  his  duties,  his 
certificate  may  be  revoked  by  the  superintendent  of  public 
instruction,  or  he  may  be  dismissed  by  the  local  board.''' 

Contract  Buy-outs 

If  the  board  of  education  is  dissatisfied  with  the  su- 


Assistant  and  Associate 
Superintendents 

G.S.  115C-278  authorizes  a  local  board  to  employ  an 
assistant  superintendent,  in  addition  to  those  furnished  by 
the  state,  when  the  board  believes  that  such  a  move  will 
help  the  schools  operate  more  efficiently  and  economically. 
Funds  for  the  position  must  be  in  the  current  expense  fund 
of  the  unit's  budget.  The  superintendent,  with  the  board's 
approval,  assigns  the  duties  to  the  asssistant  superintendent. 

Local  boards  may,  on  the  superintendent's  recommen- 
dation, elect  assistant  or  associate  superintendents  for  a 
term  of  one  to  four  years.  But  the  term  may  not  run  longer 
than  the  superintendent's  contract,  unless  the  remaining 
time  of  that  contract  is  less  than  one  year.  In  that  situation 
the  assistant  or  associate  superintendent  is  given  a  con- 
tract through  the  next  school  year. 

The  contract  must  be  written  and  must  state  the  term 
of  employment.  A  copy  of  the  contract  between  the  assis- 
tant or  associate  superintendent  and  the  board  must  be  filed 
with  the  superintendent  of  public  instruction. 

During  the  contract  term  an  assistant  or  associate  su- 
perintendent may  not  be  dismissed  except  for  misconduct 
"of  such  a  nature  as  to  indicate  he  is  unfit  to  continue  in 
his  position,  incompetence,  neglect  of  duty,  or  failure  or 
refusal  to  carry  out  validly  assigned  duties."''''  ■ 


72.  48  Op.  N.C.  An'y  Gen.  3  (1978). 

73.  G.S.  U5C-274(a).  Most  of  these  duties  are  set  out  in  G.S.  115C-276. 

74.  See  James  v.  Wayne  County  Bd.  of  Educ.,  15  N.C.  App.  531,  190  S.E.2d 
224,  appeal  dismissed.  282  N.C.  672,  194  S.E.2d  151  (1972). 

75.  G.S.  115C-274(b). 


76.  Royster  v.  Board  of  Trustees  of  Anderson  County  School  Dist.  No.  5, 
774  F.2d  618  (4th  Cir.  1985),  cert,  denied,  475  U.S.  1121  (1986),  digested  in 
School  Law  Bulletin  17  (Winter  1986);  23. 

11.  G.S.  115C-278. 
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SCHOOL  OFFICIALS  NEED  NOT  TOLERATE  STU- 
DENT SPEECH  IN  SCHOOL-SPONSORED  ACTIVI- 
TIES IF  THE  SPEECH  IS  INCONSISTENT  WFTH 
THE  SCHOOL'S  BASIC  EDUCATIONAL  MISSION. 

Hazelwood  School  District  v.  Kuhlmeier,  108  S.  Ct.  562 
(1988). 

Facts:  Spectrum  is  the  Hazelwood  East  High  School 
(St.  Louis  County,  Missouri)  newspaper.  It  is  produced 
by  the  Journalism  n  class  under  faculty  supervision,  stu- 
dents receive  a  grade  and  academic  credit  for  the  class, 
and  school  board  policy  states  that  all  school-sponsored 
publications  are  part  of  the  curriculum.  All  copy  is  sub- 
^  mitted  to  the  principal,  Robert  Reynolds,  for  prepublica- 
/  tion  review.  In  1983  he  deleted  two  full  pages  of  one  issue 
because  of  concerns  about  the  content  of  two  articles  on 
those  pages.  One  story  was  about  the  pregnancies  of  three 
unidentified  students;  the  other  discussed  the  impact  of 
divorce  on  children  and  included  a  student's  critical  com- 
ments about  her  father.  Three  Spectrum  staff  members 
sued,  claiming  their  First  Amendment  rights  were  violated. 

The  district  court  concluded  that  school  officials  could 
impose  restraints  on  students'  speech  in  activities  that  were 
an  integral  part  of  the  school's  educational  function  as  long 
as  their  decision  had  a  substantial  and  reasonable  basis. 
The  United  States  Court  of  Appeals  for  the  Eighth  Circuit 
reversed  and  ruled  that  although  the  newspaper  was  part 
of  the  curriculum,  it  was  also  a  public  forum.  Its  status 
as  a  public  forum  precluded  school  officials  from  censor- 
ing its  contents  except  when  necessary  "to  avoid  material 
and  substantial  interference  with  school  work  or  discipline 
...  or  the  rights  of  others"  (see  School  Law  Bulletin  17 
(Fall  1986]:  31).  The  school  district  sought  Supreme  Court 
review. 

Holding:  The  United  States  Supreme  Court  reversed 
by  a  vote  of  5-3,  finding  that  the  principal  had  acted 
reasonably.  The  Court  held  that  school  officials  do  not 
offend  the  First  Amendment  by  exercising  editorial  con- 
trol over  the  style  and  content  of  student  speech  in  school- 
sponsored  expressive  activities  as  long  as  their  actions  are 


reasonably  related  to  legitimate  pedagogical  concerns. 
Justice  White,  writing  for  the  Court,  supported  this  hold- 
ing with  two  major  points:  (1)  A  school  need  not  tolerate 
student  speech  that  is  inconsistent  with  its  basic  educa- 
tional mission,  even  though  the  government  could  not  cen- 
sor similar  speech  outside  the  school.  (2)  The  standard  for 
determining  when  a  school  may  punish  student  expression 
that  happens  to  occur  on  school  premises  is  not  the  stan- 
dard for  determining  when  a  school  may  refiise  to  lend  its 
name  and  resources  to  the  dissemination  of  student 
expression. 

The  Court  explained  the  context  of  its  decision,  be- 
ginning with  the  statement  in  Tinker  v.  Des  Moines  In- 
dependent Community  School  Dist.,  393  U.S.  503  (1969), 
that  students  in  public  schools  do  not  "shed  their  constitu- 
tional rights  to  freedom  of  speech  or  expression  at  the 
schoolhouse  gate."  But  then  the  Court  turned  to  the  more 
recent  cases  of  Bethel  School  District  No.  403  v.  Fraser, 
478  U.S.  675  (1986),  and  New  Jersey  v.  T.L.O.,  469  U.S. 
325  (1985),  to  make  the  point  that  the  First  Amendment 
rights  of  students  "are  not  automatically  coextensive  with 
the  rights  of  adults  in  other  settings"  and  must  be  "applied 
in  light  of  the  special  characteristics  of  the  school 
environment." 

Contrary  to  the  appeals  court's  ruling.  Spectrum  was 
not  a  public  forum.  School  fac41ities  are  public  forums  only 
if  school  authorities  have  by  policy  or  practice  opened  those 
facilities  for  indiscriminate  use  by  the  general  public  or 
by  some  segment  of  the  public,  such  as  student  organiza- 
tions. If  the  facilities  have  been  reserved  for  other  pur- 
poses, no  public  forum  has  been  created,  and  school 
officials  may  impose  reasonable  restrictions  on  the  speech 
of  students,  teachers,  and  other  members  of  the  school  com- 
munity The  policy  of  the  Hazelwood  School  Board  was 
that  Spectrum  was  part  of  the  curriculum  and  a  regular 
classroom  activity  The  practices  of  the  teacher  and  prin- 
cipal were  consistent  with  this  policy.  They  reserved  the 
paper  for  its  intended  purpose,  a  supervised  learning  ex- 
perience for  journalism  students.  Accordingly,  they  were 
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entitled  to  regulate  the  contents  of  Spectrum  in  any  rea- 
sonable manner.  This  is  the  standard  that  governs  this  case. 

The  Court  distinguished  between  the  First  Amendment 
requirements  for  toleration  of  particular  student  speech  (the 
question  addressed  in  Tinker)  and  the  First  Amendment 
requirements  for  a  school's  affirmative  promotion  of  par- 
ticular student  speech.  The  first  situation  involves  educa- 
tors' ability  to  silence  "a  student's  personal  expression  tiiat 
happens  to  occur  on  the  school  premises."  The  second  con- 
cerns educators'  authority  over  school-sponsored  publica- 
tions, theatrical  productions,  and  other  expressive  activities 
"that  students,  parents,  and  members  of  the  public  might 
reasonably  perceive  to  bear  the  imprimatur  of  the  school." 
These  activities  may  be  characterized  as  part  of  the  school 
curriculum,  whether  or  not  they  occur  in  a  traditional  class- 
room setting,  as  long  as  they  are  supervised  by  faculty 
members  and  designed  to  impart  particular  knowledge  or 
skills  to  student  participants  and  audiences. 

Educators  are  entitled  to  exercise  greater  control  over 
this  second  form  of  student  expression  to  assure  (1)  that 
participants  learn  whatever  lessons  the  activity  is  designed 
to  teach,  (2)  that  readers  or  listeners  are  not  exposed  to 
material  that  may  be  inappropriate  for  their  level  of  matu- 
rity, and  (3)  that  the  views  of  the  individual  speaker  are 
not  erroneously  attributed  to  the  school.  A  school  may  dis- 
associate itself  not  only  from  speech  that  would  substan- 
tially interfere  with  its  work  or  impinge  on  the  rights  of 
others  (the  Tinker  standard)  but  also  from  speech  that  does 
not  meet  the  standards  it  sets  for  student  speech  dissemi- 
nated under  its  auspices.  School  officials  may  take  into  ac- 
count the  emotional  maturity  of  the  intended  audience. 
They  may  refuse  to  sponsor  student  speech  that  might 
reasonably  be  perceived  to  advocate  drug  or  alcohol  use, 
irresponsible  sex,  or  conduct  otherwise  inconsistent  with 
the  shared  values  of  a  civilized  social  order.  They  may  also 
refuse  to  associate  the  school  with  any  position  other  than 
neutrality  on  matters  of  political  controversy.  This  authority 
is  consistent  with  the  schools'  role  in  transmitting  our  cul- 
tural values  and  with  the  limited  role  the  federal  courts 
have  in  public  education.  Only  when  the  decision  to  cen- 
sor a  school-sponsored  publication,  theatrical  production, 
or  other  vehicle  of  student  expression  has  no  valid  educa- 
tional purpose  does  the  First  Amendment  require  judicial 
intervention  to  protect  students'  constitutional  rights. 

Under  this  standard  the  principal  acted  reasonably  in 
deleting  two  pages  of  Spectrum.  He  reasonably  could  have 
feared  that  the  article  violated  whatever  pledge  of  anonymi- 
ty had  been  given  to  the  pregnant  students.  In  addition  he 
could  have  been  concerned  that  the  article  was  not  suffi- 
ciently sensitive  to  the  privacy  interests  of  the  students' 


boyfriends  and  parents  and  that  frank  talk  about  the  use  \  _. 
of  birth  control  and  sexual  histories  (there  were  no  graph- 
ic accounts  of  sexual  activity)  was  inappropriate  in  a  pub- 
lication distributed  to  freshmen.  Reynolds  reasonably  could 
have  concluded  that  the  individual  publicly  identified  as 
an  inattentive  parent  in  the  article  about  divorce  was  enti- 
tled to  an  opportunity  to  defend  himself  as  a  matter  of  jour- 
nalistic fairness.  He  may  have  decided  that  the  students 
had  not  sufficiently  mastered  those  portions  of  the  jour- 
nalism curriculum  related  to  the  treatment  of  controver- 
sial issues  and  personal  attacks,  the  need  to  protect  the 
privacy  of  individuals,  and  the  legal,  moral,  and  ethical 
restrictions  imposed  on  journalists  in  a  school  communi- 
ty. The  decision  to  delete  two  fuU  pages  rather  than  to  de- 
lete only  the  offending  articles  or  to  require  that  they  be 
modified  was  reasonable  under  the  particular  circumstances 
the  principal  faced.  He  believed  that  there  was  no  time  to 
change  the  stories  and  distribute  the  newspaper  before  the 
end  of  the  school  year. 

The  Court  noted  that  it  was  not  deciding  (1)  whether 
written  regulations  are  required  before  school  officials  may 
censor  publications  not  sponsored  by  the  school  but  that 
students  want  to  distribute  at  school  or  (2)  whether  Tmker 
allows  censorship  of  student  speech  to  avoid  invasion  of  /T 
the  rights  of  others  only  if  that  speech  could  result  in  tort  ^^ 
liability  to  the  school. 

Justice  Brennan  wrote  the  dissent.  He  praised  Tinker 
for  properly  recognizing  that  to  help  students  appreciate 
our  democratic  liberties,  public  educators  must  accommo- 
date some  student  expression  even  if  it  offends  them  or 
offers  views  that  contradict  those  the  school  wishes  to  in- 
culcate. The  dissent  criticized  the  Court  for  offering  "no 
more  than  an  obscure  tangle  of  three  excuses"  to  afford 
educators  greater  control  over  school-sponsored  speech 
than  the  Tinker  test  would  permit:  (1)  the  public  educa- 
tor's prerogative  to  control  curriculum,  (2)  the  pedagogi- 
cal interest  in  shielding  the  high  school  audience  from 
objectional  viewpoints  and  sensitive  topics,  and  (3)  the 
school's  need  to  disassociate  itself  from  student  expres- 
sion. None  of  the  excuses,  once  disentangled,  supports  the 
distinction  between  a  student's  personal  expression  that  hap- 
pens to  occur  at  school  and  expression  in  the  context  of 
school-sponsored  activites.  Tmker  fully  addresses  the  first 
concern;  the  second  is  illegitimate;  and  the  third  is  readi- 
ly achievable  through  less  oppressive  means. 


SCHOOL  AUTHORITIES  MAY  NOT  UNILATERAL- 
LY EXCLUDE  DISABLED  CHILDREN  FROM  THE 
CLASSROOM  FOR  DANGEROUS  OR  DISRUPTIVE 
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)  CONDUCT  STEMMING  FROM  THEIR  DISABILI- 
TIES. Honig  V.  Doe.  108  S.  Ct.  592  (1988). 

Facts:  John  Doe,  an  emotionally  disturbed  student, 
was  placed  in  a  developmental  center  by  the  San  Francis- 
co Unified  School  District  (SFUSD).  One  goal  in  his  in- 
dividual education  program  (lEP)  was  improvement  in  his 
ability  to  cope  with  frustrating  situations  without  resort- 
ing to  aggressive  acts.  But  in  1980  Doe  responded  to  the 
taunts  of  a  fellow  student  by  choking  him  hard  enough  to 
leave  abrasions  on  the  child's  neck  and  then  kicked  out 
a  school  window  while  being  escorted  to  the  principal's 
office.  He  was  suspended  indefinitely,  pending  expulsion 
proceedings,  even  though  his  conduct  was  related  to  his 
disability.  After  unsuccessfully  protesting  this  action,  he 
sued. 

Jack  Smith,  an  emotionally  disturbed  student,  was 
placed  in  a  regular  public  school  at  the  request  of  his  grand- 
parents. He  had  a  history  of  disruptive  behavior,  includ- 
ing stealing,  extorting  money,  and  making  sexual  advances 
toward  female  students.  After  further  lewd  comments  (con- 
duct related  to  his  disability).  Smith  was  suspended  in- 
definitely, pending  expulsion  proceedings.  He  intervened 
in  Doe's  lawsuit. 

They  sued  SFUSD  and  the  state  superintendent,  al- 
)  leging  that  the  suspension  and  proposed  expulsion  violated 
the  Education  of  the  Handicapped  Act  (EH A).  The  court 
entered  summary  judgment  for  the  students  and  perma- 
nently enjoined  SFUSD  from  suspending  a  disabled  child 
for  more  than  five  days  for  disability-related  misconduct 
or  from  making  any  other  change  in  a  disabled  child's 
educational  placement  without  the  parents'  consent  until 
the  completion  of  any  EHA  proceedings.  The  court  also 
barred  the  state  from  authorizing  unilateral  placement 
changes  and  ordered  it  to  provide  services  directly  to  dis- 
abled children  when,  in  any  individual  case,  the  state  de- 
termined that  the  local  educational  agency  was  unable  or 
unwilling  to  do  so.  The  court  of  appeals  affirmed.  The  state 
superintendent  asked  the  Supreme  Court  to  hear  the  case. 

Holding:  The  United  States  Supreme  Court  affirmed. 
In  an  opinion  written  by  Justice  Brennan,  the  Court  said, 
"We  are  satisfied  that  the  district  court,  in  enjoining  the 
state  and  local  defendants  from  indefinitely  suspending 
respondent  [Smith]  or  otherwise  unilaterally  altering  his 
then  current  placement,  properly  balanced  respondent's  in- 
terest in  receiving  a  free  appropriate  public  educafion  in 
accordance  with  the  procedures  and  requirements  of  the 
EHA  against  the  interests  of  the  state  and  local  school  offi- 
cials in  maintaining  a  safe  learning  environment  for  all  their 
*        students." 

The  Court  held  that  EHA  prohibits  school  authori- 


ties from  unilaterally  excluding  disabled  children  from  the 
classroom  for  dangerous  or  disruptive  conduct  due  to  their 
disabilities  during  the  pendency  of  review  proceedings: 
"The  language  of  20  U.S.C.  §  1415(e)(3)  is  unequivocal. 
It  states  plainly  that  during  the  pendency  of  any  proceed- 
ings initiated  under  EHA,  unless  the  state  or  local  educa- 
tional agency  and  the  parents  or  guardian  of  a  disabled  child 
otherwise  agree,  'the  child  shall  remain  in  [his  or  her]  then 
current  educational  placement.' "  The  Court  considered  the 
legislative  history  of  EHA  and  concluded  that  "Congress 
very  much  meant  to  strip  schools  of  the  unilateral  authority 
they  had  traditionally  employed  to  exclude  disabled  stu- 
dents, particularly  emotionally  disturbed  students,  from 
school."  The  Court  refused  to  infer  a  "dangerousness"  ex- 
ception in  EHA,  finding  that  the  omission  of  such  an 
exception  was  intentional. 

Although  Congress  denied  school  officials  their  for- 
mer right  to  "self  help"  and  directed  that  the  removal  of 
disabled  students  could  be  accomplished  only  with  the  per- 
mission of  the  parents  or  the  courts,  school  authorities  are 
not  powerless  to  deal  with  such  students.  EHA's  regula- 
tions allow  the  use  of  normal  procedures,  such  as  the  use 
of  study  carrels,  time-outs,  detention,  and  the  restriction 
of  privileges,  for  dealing  with  children  who  are  endangering 
themselves  or  others.  If  a  student  poses  an  immediate  threat 
to  others'  safety,  school  officials  may  temporarily  suspend 
the  student  for  up  to  ten  school  days.  This  authority,  the 
Court  said,  ensures  that  school  administrators  can  protect 
the  safety  of  others  by  promptly  removing  the  most  dan- 
gerous students.  It  also  provides  a  "cooling  down"  period 
during  which  officials  can  initiate  IE?  review  and  try  to 
persuade  the  child's  parents  to  agree  to  an  interim  place- 
ment. If  the  parents  of  a  truly  dangerous  child  refuse  to 
permit  any  change  in  placement,  the  ten-day  respite  gives 
school  officials  an  opportunity  to  ask  the  court  for  as- 
sistance. EHA's  "stay-put"  provision  does  not  limit  a  court's 
authority  under  §  1415(e)(2)  to  grant  appropriate  relief  and 
a  court  could  temporarily  enjoin  a  dangerous  disabled  child 
from  attending  school.  In  such  a  suit  there  is  a  presump- 
tion in  favor  of  the  child's  current  educational  placement, 
which  .school  officals  can  rebut  only  by  showing  that  main- 
taining the  current  placement  is  substantially  likely  to  result 
in  injury  to  the  student  or  others. 

The  Court  also  explained  that  only  suspensions  of 
more  than  ten  days  constitute  a  change  in  placement.  The 
power  to  impose  fixed  suspensions  of  short  duration  does 
not  have  the  potential  for  total  exclusion  from  school  by 
the  school  officials'  unilateral  action. 

The  Court  voted  4A  to  affirm  the  ruling  that  the  state 
must  provide  services  directly  to  a  disabled  child  if  the 
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local  agency  fails  to  do  so.  (Because  of  the  evenly  divided 
vote,  the  ruling  applies  only  to  the  states  of  the  Ninth 
Circuit.) 

Justices  Scalia  and  O'Connor  dissented,  finding  that 
the  case  was  moot  (because  of  the  students'  age).  The 
majority  rejected  that  argument,  ruling  that  Smith's  claim 
was  not  moot,  because  the  conduct  he  complained  of  could 
be  repeated  yet  evade  review. 

APPEAL  OF  DECISION  THAT  NEW  JERSEY'S 
MOMENT  OF  SILENCE  STATUTE  IS  UNCONSTI- 
TUTIONAL DISMISSED  FOR  LACK  OF  JURISDIC- 
TION. Karcher  v.  May,  108  S.  Ct.  388  (1987). 

Facts:  In  1982  New  Jersey  enacted  a  statute  requiring 
primary  and  secondary  public  school  educators  to  permit 
students  to  observe  a  minute  of  silence  "for  quiet  and  pri- 
vate contemplation  or  introspection"  before  the  start  of  each 
school  day.  Within  a  month  after  the  stamte  became  effec- 
tive, a  teacher,  several  students,  and  their  parents  sued  in 
federal  court,  claiming  that  the  statute  violated  the  estab- 
Ushment  clause  of  the  First  Amendment.  Neither  the  state's 
attorney  general  nor  the  named  defendants  (the  New  Jer- 
sey Department  of  Education,  its  commissioner,  and  two 
local  boards  of  education)  would  defend  the  statute.  Alan 
Karcher,  Speaker  of  the  New  Jersey  General  Assembly, 
and  Carmen  Orechio,  president  of  the  state  Senate,  inter- 
vened as  defendants  on  behalf  of  the  legislature.  There- 
after they  carried  the  entire  burden  of  defending  the  lawsuit. 

The  district  court  declared  the  statute  unconstitution- 
al, and  the  court  of  appeals  affirmed  because  the  statute 
did  not  have  a  valid  secular  purpose.  Although  Karcher 
and  Orechio  were  no  longer  presiding  legislative  officers, 
they  appealed  the  judgment  to  the  United  States  Supreme 
Court.  The  legislanare's  new  presiding  officers  withdrew 
the  legislature's  appeal,  and  the  appellees  then  moved  to 
dismiss  on  the  ground  that  the  withdrawal  left  the  Court 
without  a  case  or  controversy. 

Holding:  The  United  States  Supreme  Court  dismissed 
the  case  for  lack  of  jurisdiction.  The  Court  held  that  pub- 
lic officials  who  have  participated  in  a  lawsuit  solely  in 
their  official  capacities  may  not  appeal  an  adverse  judg- 
ment after  they  have  left  office.  Karcher  and  Orechio  had 
intervened  in  the  lawsuit  in  their  official  capacities  as 
presiding  officers  on  behalf  of  the  New  Jersey  legislature. 
Because  they  no  longer  held  those  offices,  they  had  no 
authority  to  appeal  on  behalf  of  the  legislaUire;  that  authori- 
ty belonged  to  those  who  succeeded  them  in  office.  Neither 
could  Karcher  and  Orechio  appeal  as  individual  legisla- 
tors or  as  representatives  of  the  majority  of  the  now-expired 
legislative  body  that  had  enacted  the  minute  of  silence  stat- 


ute, because  they  had  not  participated  in  those  capacities  y 
earlier  in  the  litigation. 

The  Court  also  ruled  that  dismissal  of  the  case  did 
not  require  that  the  judgments  below  be  set  aside.  Karch- 
er and  Orechio  were  proper  defendants-appellants  in  those 
judgments  because  they  had  acted  in  their  official  capaci- 
ties in  defense  of  a  legislative  enactment.  This  controversy 
did  not  become  moot;  neither  did  the  judgment  become 
unreviewable  when  Karcher  and  Orechio  left  office.  Their 
authority  to  pursue  the  appeal  simply  passed  to  their  suc- 
cessors in  office.  The  controversy  ended  when  the  losing 
party,  the  New  Jersey  legislature,  decided  not  to  appeal. 

TEACHER'S  SPEECH  IN  SUPPORT  OF  TENURE 
FOR  HIS  PRINCIPAL  IS  PROTECTED  BY  THE 
FIRST  AMENDMENT.  Fiver  v.  Fender  County  Board 
of  Education.  835  F.2d  1076  (4th  Cir.  1987). 

Facts:  Edwin  Fiver  is  a  career  social  studies  teacher 
at  Topsail  High  School  in  Pender  County,  North  Carolina. 
In  1982  the  renewal  of  the  school  principal's  contract  (which 
would  have  granted  him  tenure)  was  a  topic  of  extensive 
discussion.  Fiver  spoke  in  support  of  the  principal  at  a  pub- 
lic meeting  called  by  the  school  board  to  hear  comments 
on  the  tenure  decision.  After  the  board  decided  not  to  renew 
the  principal's  contract.  Fiver  urged  the  board  to  reverse 
its  decision.  He  also  allowed  his  students  to  discuss  the 
issue  and  to  circulate  a  petition  in  favor  of  the  principal 
during  class  time. 

In  July,  1982,  Fiver  was  reassigned  to  a  junior  high 
school  approximately  forty  miles  from  his  home.  Board 
members  explained  to  Fiver  that  they  were  concerned  about 
his  activities  during  the  controversy  over  the  principal's 
contract  and  considered  them  divisive  and  disruptive  for 
students.  The  transfer  never  took  place,  however,  because 
Fiver  signed  a  statement  of  support  for  his  new  principal, 
and  the  board  gave  him  back  his  original  job. 

Nevertheless,  Fiver  sued,  alleging  that  the  board  had 
taken  adverse  action  against  him  because  he  had  exercised 
his  First  Amendment  right  of  fipee  speech.  The  district  court 
granted  summary  judgment  for  the  defendants  on  the  the- 
ory that  the  content  of  Fiver's  speech  was  not  a  matter  of 
public  concern  and  therefore  was  not  constitutionally  pro- 
tected. (Summary  judgment  is  a  decision  by  the  court  be- 
fore the  trial  when  the  material  facts  are  not  in  dispute  and 
the  prevailing  party  is  entitled  to  judgment  as  a  matter  of 
law.)  Fiver  appealed. 

Holding:  The  United  States  Court  of  Appeals  for  the 
Fourth  Circuit  reversed,  ruling  that  the  speech  had  con- 
cerned matters  of  central  importance  to  the  public.  The 
court  remanded  the  case  to  the  district  court  for  a  deter- 
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mination  of  whether  Piver  had  compromised  and  settled 
his  claim  against  the  board  by  signing  the  statement  and 
returning  to  his  original  job. 

The  court  explained  that  when  a  public  employee 
claims  that  his  employer  has  taken  adverse  action  against 
him  because  of  his  exercise  of  First  Amendment  rights, 
a  court  must  determine  whether  the  speech  was  constitu- 
tionally protected.  Speech  is  constitutionally  protected  only 
if  (1)  it  relates  to  matters  of  public  concern  and  (2)  the  in- 
terests of  die  speaker  and  the  community  in  the  speech  out- 
weigh the  interests  of  the  employer  in  maintaining  an 
efficient  workplace.  The  first  part  of  this  analysis,  the  public 
concern  inquiry,  is  better  designed  to  identify  "a  narrow 
spectrum  of  employee  speech  that  is  not  entitled  even  to 
qualified  protection  than  ...  to  set  outer  limits  on  all  that 
is."  The  guiding  principle  in  these  situations  is  that  all  pub- 
lic employee  speech  that  by  content  is  within  the  general 
protection  of  the  First  Amendment  is  entided  to  at  least 
qualified  protection  against  public  employer  chilling  ac- 
tion, except  that  which  is  of  purely  "personal  concern" 
to  the  employee— most  typically  a  private  personnel 
grievance.  The  question  for  the  court  is  whether  the  pub- 
lic is  likely  to  be  truly  concerned  with  the  particular  ex- 
pression or  whether  the  speech  is  more  properly  viewed 
)  as  essentially  a  private  matter  between  employer  and 
employee. 

The  test  for  whether  a  particular  expression  consti- 
tutes speech  on  matters  of  public  concern  requires  an  in- 
quiry into  the  content,  form,  and  context  of  the  given 
statement.  The  substance  of  Piver's  speech  centered  on  the 
adequacy  of  the  principal's  performance,  an  issue  in  which 
Topsail  Beach  parents  were  vitally  interested  and  one  on 
which  Piver  had  important  insights.  The  forms  of  Piver's 
speech  included  an  oral  presentation  of  his  own  thoughts 
at  a  public  school  board  meeting,  the  guiding  of  class  dis- 
cussion and  participation  in  his  social  studies  class,  and 
private  conversations  with  the  chairman  of  the  school 
boards  and  with  other  teachers.  The  context  of  the  speech 
was  primarily  a  public  meeting  called  for  the  purpose  of 
discussing  the  principal's  contract.  The  speech  was  directed 
to  a  small  community  in  which  the  speaker  and  the  sub- 
jects of  his  speech  were  personally  known  by  almost 
everyone. 

The  court  concluded  that  Piver's  speech  clearly  had 
addressed  matters  of  public  concern  and  that  this  sort  of 
speech  must  not  be  chilled.  Teachers  should  have  an  im- 
portant voice  in  decisions  about  the  employment  of  school 
officials  because  they  are  in  one  of  the  best  positions  from 
which  to  judge  the  officials'  competence. 

The  second  step  in  the  analysis  requires  balancing  the 


employee's  and  the  audience's  interests  in  the  speech  against 
the  harm  caused  by  the  speech  to  the  defendant's  interests 
in  running  the  governmental  office  efficiently.  On  Piver's 
side,  the  court  noted  that  part  of  his  speech  took  place  at 
a  public  meeting  called  for  the  purpose  of  soliciting  opin- 
ions on  the  tenure  decision,  he  had  particular  expertise  on 
the  issue  of  the  principal's  performance,  and  he  had  an 
interest  as  a  teacher  in  engaging  his  social  studies  students 
in  issues  of  interest  to  the  community.  (Piver  did  not  try 
to  propagandize  his  views  but  merely  allowed  the  students 
to  discuss  the  issue  and  to  use  class  time  to  organize  their 
own  petition  drive.)  In  contrast  to  these  interests,  the  school 
board  asserted  only  a  threat  of  "turmoil"  at  the  school. 
The  balance  tipped  in  Piver's  favor,  and  thus  his  speech 
was  protected  by  the  First  Amendment. 

The  district  court  still  must  determine  whether  Piver's 
signing  of  the  statement  of  support  in  exchange  for  a  return 
to  his  old  job  constituted  a  compromise  and  settlement  of 
his  claim,  thus  barring  his  lawsuit.  If  the  compromise  ex- 
isted, the  court  must  then  decide  whether  it  was  made 
without  duress,  fraud,  and  mistake  and  was  supported  by 
fair  consideration.  If  there  was  no  compromise  and  set- 
tlement, the  court  must  analyze  the  damages  that  Piver 
incurred. 

REIMBURSEMENT  FOR  PRIVATE  SCHOOL 
COSTS  IS  APPROPRIATE  ONLY  FOR  TIME  THAT 
BOARD  OF  EDUCATION  HAS  NOT  OFFERED 
HANDICAPPED    STUDENT    AN    APPROPRLVTE 

PLACEMENT.  Hudson  v  Wilson,  828  R2d  1059  (4th  Cir. 
1987). 

Facts:  Cody  Hudson  began  kindergarten  in  the 
Roanoke  County  (Virginia)  Schools  (RCS)  in  1982.  Rou- 
tine screening  and  individual  testing  showed  that  he  had 
speech  and  language  problems.  Before  the  school  devel- 
oped an  individualized  education  program  (lEP)  for  Cody, 
his  family  withdrew  him  from  public  kindergarten  and  en- 
rolled him  in  a  private  school.  Cody  returned  to  RCS  at 
the  start  of  the  next  school  year  and  was  again  referred 
for  testing.  The  psychologist  concluded  that  Cody's  difficul- 
ties were  related  to  his  emotional  development  and  recom- 
mended an  independent  psychiatric  evaluation,  which  RCS 
arranged.  The  psychiatrist  determined  that  Cody  suffered 
from  a  "thought  disorder."  Neither  evaluation  was  designed 
to  determine  if  Cody's  problems  stemmed  from  a  learn- 
ing disability  rather  than  an  emotional  disturbance. 

Cody's  mother  and  grandmother  arranged  additional 
psychological  testing  at  their  own  expense.  This  psychol- 
ogist concluded  that  Cody  was  learning  disabled  and 
recommended  to  the  school  committee  tiiat  he  be  placed 
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in  a  class  for  learning  disabled  students.  However,  the  com- 
mittee decided  that  although  fiirther  testing  was  necessary, 
Cody  should  be  placed  in  a  "Behavioral  Adjustment"  class 
for  severely  emotionally  disturbed  children.  Cody's  fami- 
ly again  removed  him  from  RCS  and  placed  him  in  a  pri- 
vate school  for  learning  disabled  children.  They  also 
initiated  and  paid  for  more  testing,  which  corroborated  that 
Cody  was  learning  disabled. 

Before  the  start  of  the  the  1984-85  school  year  (Co- 
dy's second-grade  year),  RCS  reconsidered  Cody's  need 
for  special  education.  The  placement  committee  decided 
that  Cody  did  require  special  education  for  his  learning 
disability,  even  though  RCS  had  conducted  no  further  test- 
ing and  despite  its  earlier  insistence  that  such  corrobora- 
tion was  essential.  RCS  proposed  that  Cody  be  placed  in 
a  behavioral  adjustment  class  for  four  hours  each  day,  in 
a  learning  disabilities  resource  class  for  forty-five  minutes, 
and  with  his  regular  class  for  the  rest  of  the  day.  Cody's 
family  rejected  this  lEP  and  requested  a  hearing  to  con- 
test it.  Cody  attended  private  school  in  1984-85. 

The  dispute  was  not  resolved  at  the  administrative 
level,  and  Cody  sued  in  federal  district  court,  claiming  vio- 
lations of  the  Education  of  the  Handicapped  Act  (EHA) 
and  related  state  statutes  and  regulations.  The  district  court 
found  that  RCS's  proposed  placement  for  1984-85  was  ap- 
propriate and  that  Cody  thus  was  not  entided  to  reimburse- 
ment for  that  year.  However,  he  was  entitled  to 
reimbursement  for  private  school  costs  the  previous  year 
because  RCS  had  not  offered  him  an  appropriate  place- 
ment at  that  time.  The  court  also  ordered  reimbursement 
for  one  private  evaluation.  Cody  appealed  the  denial  of 
reimbursement  for  1984-85;  RCS  appealed  the  reimburse- 
ment for  1983-84. 

Holding:  The  Fourth  Circuit  affirmed,  explaining  that 
before  a  court  may  award  reimbursement  for  a  private 
school  placement,  it  must  find  a  substantive  or  procedural 
violation  of  EHA.  There  was  no  such  violation  for  1984-85, 
because  RCS's  proposed  placement  offered  Cody  an  ap- 
propriate educational  program  (it  enabled  him  to  benefit 
from  a  public  education  and  was  developed  according  to 
the  procedures  in  EHA).  The  lEP  represented  a  reason- 
able judgment  that  Cody  had  both  an  emotional  disturbance 
and  a  learning  disability. 

The  district  court  was  also  correct  in  ordering  reim- 
bursement for  the  final  months  of  the  1983-84  school  year, 
when  Cody  was  in  private  school.  RCS's  decision  to  place 
him  in  a  self-contained  behavioral  adjustment  classroom, 
despite  ample  time  to  do  further  testing  and  in  the  light 
of  conflicting  test  results,  denied  Cody  a  free  appropriate 
public  education.  The  placement  was  not  appropriate,  be- 


cause it  failed  to  recognize  and  address  Cody's  learning  I 
disability.  Because  the  placement  decision  had  already  been 
made,  Cody's  unilateral  withdrawal  from  public  school  be- 
fore RCS  had  completed  the  corroborative  testing  it  claimed 
it  needed,  before  RCS  had  fully  implemented  a  formal  lEP, 
and  before  any  due  process  hearing  did  not  bar  reim- 
bursement. 

Cody  was  entitled  to  reimbursement  for  only  one  pri- 
vate evaluation  under  34  C.F.R.  §  300.503(b). 

CONTROVERSY  OVER  SPECIAL  EDUCATION 
HEARING  OFFICERS'  AUTHORITY  TO  ORDER 
TUITION  REIMBURSEMENT  DECLARED  MOOT. 

S-1  V.  Spangler,  832  F.2d  294  (4th  Cir.  1987). 

Facts:  S-1  and  S-2  are  students  in  the  Asheboro,  North 
Carolina,  city  school  administrative  unit.  After  private 
evaluations,  their  parents,  at  their  own  expense  and  with 
the  school's  permission,  placed  the  children  in  a  private 
school  on  a  half-day  basis  in  1983-84  so  that  they  would 
receive  special  education  services.  During  the  next  school 
year,  a  satisfactory  placement  was  arranged  in  the  public 
schools.  The  parents  sought  tuition  reimbursement  for  the 
1983-84  school  year  and  for  the  period  during  the  fall  of 
1984  before  the  placement  decision  was  reached.  The  board  - 
of  education  denied  the  reimbursement  claim,  and  the  par-  y| 
ents  sought  a  due  process  hearing.  The  hearing  officer  de- 
termined that  he  lacked  authority  to  award  tuition  reim- 
bursement. The  parents  then  petitioned  the  State  Board  of 
Education  (SBE)  either  to  amend  its  regulations  or  to  rule 
that  the  hearing  officer  already  had  the  authority  to  order 
reimbursement  when  appropriate.  SBE  refused. 

The  parents  then  sued  SBE  and  the  school  board  in 
federal  court,  alleging  that  they  were  deprived  of  their 
procedural  rights  under  the  Education  for  All  Handicapped 
Children  Act  of  1975  (EAHCA).  They  sought  tuifion  reim- 
bursement or  an  order  compelling  the  board  and  its  hear- 
ing officer  to  conduct  a  hearing  on  their  reimbursement 
claim.  The  court  ruled  that  the  hearing  officer  must  de- 
cide the  parents'  claim  for  reimbursement  (see  School  Law 
Bulletin  18  [Summer  1987]:  42).  The  defendants  appealed. 

While  the  appeal  was  pending,  the  parents  agreed  to 
a  partial  settlement.  All  claims  against  the  board  were  dis- 
missed in  return  for  the  board's  agreement  to  pay  the  ac- 
crued tuition  expenses.  SBE  and  its  chairman  were  not 
parties  to  the  settlement,  and  the  parents  did  not  dismiss 
their  claims  against  them. 

Holding:  The  United  States  Court  of  Appeals  for  the 
Fourth  Circuit  vacated  the  district  court's  order  because 
the  underlying  controversy  had  been  mooted  by  the  settie- 
ment  between  the  parents  and  school  board.  The  case  was 
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remanded  to  the  district  court  with  directions  to  dismiss 
the  action  as  moot,  except  for  the  parents'  claim  for  costs 
and  attorney's  fees. 

The  court  exercised  its  discretionary  power  to  with- 
hold injunctive  and  declaratory  relief  for  three  reasons. 
First,  the  specific  relief  sought  (injunctive  and  declarato- 
ry relief  against  the  promulgation  and  enforcement  of  rules 
forbidding  state  hearing  officers  to  decide  tuition  reimburse- 
ment claims)  no  longer  had  sufficient  utility  to  justify  de- 
cision of  the  case  on  the  merits.  This  reUef  had  been  sought 
only  as  an  alternative  to  reimbursement,  which  the  par- 
ents had  obtained.  Second,  because  the  basic  claim  for 
reimbursement  had  been  resolved,  addressing  the  merits 
of  the  appeal  would  be  imprudent  because  of  the  difficulty 
and  sensitivity  of  the  constitutional  issue  involved  (the  pow- 
er of  federal  courts  to  interfere  with  the  internal  process 
of  a  state  administrative  agency).  Third,  the  issues  did  not 
require  immediate  resolution  as  ones  capable  of  repetition 
yet  likely  to  evade  review. 

An  Office  of  Special  Education  and  Rehabilitative  Ser- 
vices of  the  United  States  Department  of  Education  letter 
of  June  17,  1987,  expressly  endorses  the  holding  of  the  dis- 
trict court.  SBE  and  its  chairman  presumably  will  com- 
ply with  the  ruling  that  EAHCA  requires  states  to  authorize 
I  their  hearing  officers  both  to  decide  parents'  reimburse- 
ment claims  and  to  order  reimbursement  when  appropriate. 


DRUG  TESTING  AS  PART  OF  A  ROUTINE  PHYSI- 
CAL EXAMINATION  IS  PERMISSIBLE  WHEN 
SCHOOL  OFFICLVLS  HAVE  LEGITIMATE  SAFE- 
TY CONCERNS  AND  USE  AN  APPROPRIATE 
TEST.  Jones  v.  McKenzie,  833  F.2d  335  (D.C.  Cir.  1987). 

Facts:  In  1984,  after  growing  concern  over  a  perceived 
"drug  culture"  in  its  Transportation  Branch,  the  District 
of  Columbia  Public  School  System  initiated  a  program  of 
mandatory  drug  testing  for  those  employees.  Mandatory 
urinalysis  testing  (the  EMIT  test)  was  required  of  employees 
who  were  or  would  be  "required  to  undergo  medical  ex- 
aminations to  determine  physical  fitness  for  licensing  and 
other  employment-related  reasons."  A  confirmed  finding 
of  an  illicit  narcotic  substance  or  a  refusal  to  submit  to  test- 
ing was  grounds  for  dismissal. 

Juanita  Jones,  a  school  bus  attendant,  was  responsi- 
ble for  assisting  handicapped  children  on  and  off  the  bus 
and  for  maintaining  order  during  bus  trips.  Her  urinalysis 
was  positive  for  THC  metabolites,  an  indication  of  mari- 
juana use,  and  she  was  dismissed.  The  school  system  de- 
nied her  request  for  a  hearing  and  rejected  her  written 
appeal.  She  sued,  claiming  that  her  rights  under  the  Fourth 


and  Fifth  amendments  and  District  of  Columbia  statutes 
had  been  violated. 

The  federal  district  court  ruled  that  Jones's  termina- 
tion on  the  basis  of  a  single,  unconfirmed  EMIT  test, 
without  a  hearing,  was  arbitrary  and  capricious  and  vio- 
lated District  of  Columbia  law.  The  court  also  held  that 
in  the  absence  of  particularized  probable  cause,  requiring 
her  to  submit  to  drug  testing  was  an  unreasonable  search 
in  violation  of  the  Fourth  Amendment.  The  court  ordered 
her  reinstated  and  her  records  expunged,  enjoined  the  sys- 
tem from  dismissing  her  without  confirmation  of  the  EMIT 
test,  and  required  that  any  future  dismissal  be  preceded 
by  notice  and  a  hearing.  The  court  also  enjoined  the  school 
system  from  administering  any  drug  test  to  her  "without 
first  establishing  probable  cause  to  believe  that  she  [was] 
using  or  under  the  influence  of  illicit  drugs  based  on  specif- 
ic objective  facts."  Jones's  claim  for  damages  was  sett;led. 

The  school  system  appealed  only  on  the  requirement 
of  probable  cause. 

Holding:  The  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  reversed  the  lower  court's 
ruling  relating  to  probable  cause.  The  court  held  that  it 
is  not  unreasonable  for  the  school  system  to  require  drug 
testing  of  its  employees  where  (1)  the  employees'  duties 
have  a  direct  impact  on  the  physical  safety  of  young  school 
children;  (2)  the  testing  is  conducted  as  part  of  a  routine, 
reasonably  required,  employment-related  medical  exami- 
nation; and  (3)  the  test  employed  is  one  that  has  a  nexus 
to  the  employer's  legitimate  safety  concern. 

The  court  explained  that  the  only  issue  it  considered 
was  the  propriety  of  the  district  court's  injunction  prohibit- 
ing any  drug  testing  without  probable  cause.  The  system 
did  not  argue  that  it  could  require  a  drug  test  without  in- 
dividualized suspicion  except  as  part  of  a  regular, 
employment-related  medical  examination,  such  as  the  an- 
nual physical  examination  required  of  Transportation 
Branch  employees. 

To  decide  whether  the  Fourth  Amendment's  prohibi- 
tion against  unreasonable  searches  was  violated,  the  court 
balanced  the  employee's  legitimate  privacy  expectations 
against  the  governmental  interest  in  the  efficient  and  proper 
operation  of  the  workplace.  An  employee  has  a  strong 
privacy  interest  because  drug  tests  often  furnish  informa- 
tion about  employee  activities  occurring  outside  of  work- 
ing hours.  Such  tests  may  provide  government  officials  with 
"a  periscope  through  which  they  can  peer  into  an  individu- 
al's behavior  in  her  private  life,  even  in  her  own  home." 
However,  this  interest  must  be  weighed  against  a  govern- 
mental concern  that  is  particularly  compelling  because  it 
involves  the  physical  safety  of  employees,  students,  and 
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others.  It  would  have  been  "patently  irresponsible"  for  the 
school  system  to  ignore  the  safety  concerns  raised  by  the 
nature  of  the  jobs  in  the  Transportation  Branch  and  by  the 
strong  evidence  of  a  drug  culture  among  those  employees. 

The  appeals  court  disagreed  with  the  district  court's 
distinction  between  bus  drivers  and  mechanics,  who  might 
constitutionally  be  subject  to  drug  testing,  and  bus  atten- 
dants, who  could  not  be.  The  safety  concern  is  significant 
for  any  employee  responsible  for  supervising,  attending, 
and  carrying  handicapped  children.  In  light  of  these  safe- 
ty concerns,  the  court  found  that  the  search  was  a  reason- 
able one. 

The  court  noted  that  the  school  system  could  not  con- 
stitutionally test  its  employees  for  illicit  drugs  in  the  man- 
ner that  Jones  had  been  tested.  A  lawful  drug  test  must 
show  a  nexus  to  the  employer's  safety  concern  (here  that 
employees  involved  in  transporting  students  not  be  under 
the  influence  of  drugs  while  on  duty).  The  EMIT  test  is 
not  a  valid  measure  of  whether  an  employee  is  in  posses- 
sion of,  is  using,  or  is  under  the  influence  of  drugs  at  the 
time  of  the  test  or  while  on  school  premises.  It  therefore 
lacks  a  sufficient  nexus  to  the  employer's  legitimate  con- 
cern that  its  employees  not  posssess,  use,  or  be  under  the 
influence  of  drugs  while  on  duty.  Any  drug  test  the  school 
system  uses  in  the  fuUire  must  be  one  that  validly  detects 
the  activity  with  which  the  school  system  is  legitimately 
concerned. 

The  court  did  not  address  concerns  about  children's 
emotional  needs,  the  level  of  suspicion  that  might  be  re- 
quired for  random  or  individualized  testing,  or  drug  test- 
ing of  public  school  teachers. 

PROFESSOR  FAILS  TO  ESTABLISH  PRIMA  FACIE 
CASE  OF  AGE  DISCRIMINATION  IN  TENURE  DE- 
CISION. Latimore  \.  The  University  of  North  Carolina 
at  Charlotte,  669  F.  Supp.  1345  (W.D.N.C.  1987). 

Facts:  James  Latimore,  an  assistant  professor  of  so- 
ciology, sued  the  University  of  North  Carolina  at  Charlotte 
after  he  was  denied  tenure.  He  alleged  that  he  was  dis- 
criminated against  because  of  his  age,  in  violation  of  the 
Age  Discrimination  in  Employment  Act  of  1967,  §  4(a), 
29  U.S.C.A.  §  623(a). 

Holding:  The  court  granted  the  defendants'  motion 
for  a  directed  verdict  because  the  evidence  did  not  create 
an  issue  of  fact  for  the  jury.  All  Latimore's  evidence,  con- 
sidered in  the  light  most  favorable  to  him,  was  insufficient 
to  allow  a  jury  properly  to  find  that  he  had  been  denied 
tenure  because  of  his  age.  The  court  explained  that  a  plain- 
tiff in  an  age  discrimination  case  must  do  more  than  show 
that  he  was  within  the  protected  age  group  and  was  ad- 


versely affected  by  an  employment  decision.  He  must  pro-  i 
vide  some  evidence  that  the  employer's  conduct  was     ^ 
actually  based  on  age. 

INDUSTRIAL  COMMISSION  HAS  AUTHORITY  TO 
AWARD  ATTORNEY'S  FEES.  Karp  v.  The  University 
of  North  Carolina,  88  N.C.  App.  282,  362  S.E.2d  825 
(1987). 

Facts:  Debra  Karp  sued  The  University  of  North  Caro- 
lina in  a  personal  injury  action  brought  under  the  North 
Carolina  Tort  Claims  Act,  North  Carolina  General  Stat- 
ute (G.S.)  143-291  et  seq.,  and  heard  before  the  Industrial 
Commission.  After  finding  in  Karp's  favor,  the  deputy  com- 
missioner directed  the  university  to  pay  attorney's  fees.  The 
defendant  appealed  the  award  of  attorney's  fees  to  the  full 
commission,  which  affirmed  the  award.  The  university 
appealed. 

Holding:  The  North  Carolina  Court  of  Appeals  af- 
firmed, holding  that  the  Industrial  Commission  had  juris- 
diction to  award  attorney's  fees  pursuant  to  G.S.  6-21.1  for 
actions  brought  under  the  Tort  Claims  Act.  The  Industri- 
al Commission  is  a  court  of  limited  jurisdiction,  having 
only  those  powers  conferred  on  it  by  statute.  G.S.  143-291 
provides  that  the  Industrial  Commission  is  considered  "a  ^» 
court  for  the  purpose  of  hearing  and  passing  upon  tort  y^ 
claims,"  and  G.S.  143-291.1  expressly  authorizes  the  In- 
dustrial Commission,  upon  an  order  awarding  damages, 
"to  tax  the  costs  against  the  loser  in  the  same  manner  as 
costs  are  taxed  by  the  superior  court  in  civil  actions."  Taken 
together  these  statutes  make  clear  that  the  Industrial  Com- 
mission has  jurisdiction  and  authority  to  award  attorney's 
fees  in  a  Tort  Claims  Act  case. 

NO  NEGLIGENCE  IN  SCHOOL  BUS  ACCIDENT. 

Hoover  v.  Charlotte-Mecklenburg  Board  of  Education,  87 
N.C.  App.  417,  361  S.E.2d  93  (1987). 

Facts:  In  1975  a  school  bus  in  Charlotte  went  off  the 
road,  injuring  several  children  on  the  bus.  Some  of  those 
students  brought  an  action  before  the  North  Carolina  In- 
dustrial Commission  seeking  damages  for  personal  inju- 
ries. The  commission  found  that  the  accident  occurred 
because  a  "U"  boh  had  sheered  off  and  caused  a  separa- 
tion between  the  chassis  of  the  bus  and  the  rear  wheel  as- 
sembly. The  commission  found  no  negligence  on  the  part 
of  any  school  employee  in  the  operation,  repair,  or  main- 
tenance of  the  bus  and  denied  the  plaintiffs'  claims.  They 
appealed. 

Holding:  The  North  Carolina  Court  of  Appeals  af- 
firmed the  decision  of  the  Industrial  Commission.  The         ( 
court  explained  that  the  commission's  findings  of  fact  are 
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ding  on  appeal  if  they  are  supported  by  competent  evi- 
dence, even  when  there  is  also  evidence  that  would  sup- 
port a  contrary  finding.  In  this  case  the  commission's 
findings  were  amply  supported  by  the  testimony  of  the  bus 
driver  and  the  director  of  transportation. 

STATUTE  OF  LIMITATION  DOES  NOT  APPLY 
WHEN  THE  STATE  IS  PURSUING  A  GOVERNMEN- 
TAL PURPOSE  UNLESS  THE  STATUTE  EXPRESS- 
LY INCLUDES  THE  STATE.  Rowan  County  Board  of 
Education  \.  United  States  Gypsum  Co..  87  N.C.  App.  106, 
359  S.E.2d  814,  rev.  den.,  321  N.C.  298,  362  S.E.2d  782 
(1987). 

Facts:  Between  1950  and  1961  the  Rowan  County 
(North  Carolina)  Board  of  Education  performed  construc- 
tion work  on  several  schools.  When  the  board  learned  that 
the  acoustical  plaster  used  in  seven  schools  contained  as- 
bestos and  created  a  potential  health  hazard,  the  board  had 
the  plaster  removed.  The  board  funded  the  initial  installa- 
tion and  the  removal  with  public  fiinds  allocated  for  edu- 
cation. In  1985  the  board  sued  the  United  States  Gypsum 
Company,  the  manufacturer  of  the  plaster,  to  recover  the 
costs  of  removing  the  asbestos  and  to  require  Gypsum  to 
indemnify  the  board  from  claims  related  to  exposure  to 
he  asbestos. 

Gypsum  moved  for  summary  judgment,  contending 
that  the  applicable  statute  of  limitation  had  expired.  The 
trial  court  granted  the  motion  and  dismissed  the  case.  The 
board  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals 
reversed,  thus  allowing  the  lawsuit  to  go  forward.  The  court 
held  that  a  statute  of  limitation  will  not  run  against  the  state 


when  its  purpose  in  suing  is  governmental,  unless  the  statute 
expressly  includes  the  state.  However,  a  statute  of  limita- 
tion will  run  against  the  state  when  its  purpose  is 
proprietary,  unless  the  statute  expressly  excludes  the  state. 

The  same  rule  applies  to  the  state's  political  subdivi- 
sions and  agencies,  including  boards  of  education,  when 
they  are  acting  on  the  state's  behalf.  A  political  subdivi- 
sion or  agency  of  the  state  acts  in  its  governmental  capaci- 
ty when  it  acts  on  behalf  of  the  state  to  protect  the  health, 
safety,  security,  or  general  welfare  of  its  citizens. 

The  court  then  concluded  that  the  board  of  education 
had  acted  in  its  governmental  capacity  in  suing  Gypsum 
to  recover  public  funds  spent  in  the  necessary  removal  of 
a  potential  health  hazard  from  its  schools.  The  board  has 
a  duty  to  maintain  safe  schools,  to  preserve  and  maintain 
school  property,  and  to  bring  suits  to  recover  money  to 
which  it  is  entitled. 

[The  distinction  between  governmental  and  proprietary 
(or  corporate,  or  businesslike)  functions  of  local  govern- 
ments is  discussed  in  Osborne  M.  Reynolds,  Jr.,  Local 
Government  Law  (St.  Paul,  Minn.:  West  Publishing  Co., 
1982),  12.  According  to  Reynolds,  if  a  function  is  unique- 
ly capable  of  being  performed  by  some  level  of  govern- 
ment or  is  one  typically  engaged  in  by  governments  rather 
than  by  private  persons,  that  function  will  likely  be  termed 
"governmental."  Proprietary  functions  are  not  uniquely 
suited  to  governments;  they  may  be  conducted  equally  well 
by  private  enterprise  and  often  are.  For  example,  provid- 
ing utility  services  nearly  always  is  classified  as  proprietary. 
The  di.stinction,  which  was  originally  developed  to  coun- 
ter the  harshness  of  the  common  law  of  governmental  im- 
munity, is  not  a  clear  one,  and  it  is  often  criticized.— Erf/tor] 
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THE  INSTITUTE  OF  GOVERNMENT,  an  integral  part  of  The  University  of  North 
Carolina  at  Chapel  Hill,  is  devoted  to  teaching,  reseiarch,  and  consultation  in  state 
and  local  government. 

Since  1931  the  Institute  has  conducted  schools  and  short  courses  for  city,  county, 
and  state  officials.  Through  guidebooks,  special  bulletins,  and  a  magazine,  the  research 
findings  of  the  Institute  are  made  available  to  public  officials  throughout  the  state. 

Each  day  that  the  General  Assembly  is  in  session,  the  Institute's  Legislative 
Reporting  Service  reports  on  its  activities  for  both  members  of  the  legislature  and 
other  state  and  local  officials  who  need  to  follow  the  course  of  legislative  events. 

Over  the  years  the  Instimte  has  served  as  the  research  agency  for  numerous  study 
commissions  of  the  state  and  local  governments. 


